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No, 133.—ALExANnDER M. Brown, plaintiff in error, vs. Jo- 
sEPH WinsuIP, defendant in error. 


{1.] A defendant who authorizes an agent to acknowledge service for him, 
of all suits that may be brought against him returnable to a particular term 
of the Court, and the agent does not acknowledge service, cannot continue 
the case on the ground that he did not know of the institution of the suit, 
and that he was ignorant of facts which he might have ascertained by ex- 
amining the complaint on which service was acknowledged ; and had no, 
therefore, looked up his witnesses and prepared for trial, 


Complaint on note, in Morgan Superior Court. Tried be- 
fore Judge HARDEMAN, March Term, 1856. 


To March Term, 1855, Joseph Winship brought suit, un- 
der the Act of 1847, on a note made by A. M. Brown, on 
which service was acknowledged by J. C. Reese, as agent 
for Brown. Judgment was confessed at September Term, 
1855, by J. A. Billups, as Attorney for Brown, and an ap- 
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peal entered. Pending the appeal, Brown filed a plea of 
set-off of an account. At March Term, 1856, Brown moved 
for a continuance, on the ground that he had never seen the 
original writ; was not aware that a certain credit was en- 
tered on the note until within the last three weeks ; that this 
credit was wrongly entered, and he had sought for and lately 
discovered a witness (tle person who entered the credit) who 
could and would explain it, but that he had found him at too 
late a period to take his testimony. The Court refused a 
continuance, and error is assigned thereon. 

The account filed as a set-off, was barred by the Statute 
of Limitations at the time it was filed, but was not so barred 
at the time the suit was commenced on the note. The Court 
charged the Jury, that under these facts, the set-off was 
barred by the Statute. This decision is assigned as error. 


Fannin & WINGFIELD, for plaintiff. 


A. RE&EsE, for defendant. 


By the Court.—McDonatp, J. delivering the opinion. 


The record shows that the plaintiff in error, Brown, who 
was defendant in the Court below, had authorized John C. 
Reese to acknowledge service for him of every suit that might 
be commenced against him to the term of the Court to which 
the plaintiff’s case was made returnable. No objection was 
made to the sufficiency of the service. The defendant was 
bound by the service, and it was no excuse that he did not 
know what suits had been instituted against him. He might 
have seen the original complaint, by applying at the Clerk’s 
office, and with it the copy of the note sued on and the credit 
thereon. 

It was his own fault that he did not see the original writ 
until three weeks before the appeal trial, and inform himself 
of the credit on the note. He had employed Counsel almost 
six months before, had confessed judgment and entered an 
appeal. 
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It was by his own remissness that he failed to ascertain 
the defence he should make and the evidence he should need. 
The plaintiff ought not to have been delayed on that account, 
and the Court below very properly over-ruled the motion for 
a continuance. 

In the judgment of affirmance on this point, my brother 
BENNING and myself concur. 

We unfortunately, however, disagree on the other branch 
of the case, and I now proceed to state my reasons for hold- 
ing— 

1st.. That the Statute of Limitations applies to a set-off. 

2d. That the replications of the Statute of Limitations to 
defendant’s account, is a good bar. 

The Statute of Limitations declares, that all actions shall 
be brought within the times specified for each description of 
action mentioned therein, and not afterwards. The term 
“ set-off”’ is not used in the Statute; and hence, it is insisted 
that a demand, if sued on, may be barred by the Statute of 
Limitations, when the same demand, pleaded as a set-off, is 
not subject to the operation of the Statute. 

It will be remembered that a set off is no defence to the 
plaintiff’s cause of action. The defendant may, and often 
does admit the plaintiff’s cause of action when he pleads a . 
set-off, and his plea is not inconsistent with the justness of 
the plaintiff’s debt. The defendant pleads as a set-off a debt 
or demand on which he might have sued the plaintiff, and 
the Statute enables him to establish against the plaintiff as a 
set-off, a debt which, without the Statute, he could have re- 
covered in an action at Law only. 

The mode of proof is not changed, but he has to produce 
the same evidence as if he were the plaintiff in the case, and 
the plaintiff defends against the set-off in the same manner 
as if he had been sued upon it. The defendant, then, in ca- 
ses of set-off becomes the actor as to his plea; and on the 
trial of the issue, in effect, becomes the plaintiff. It is the 
duty of Judges to construe Statutes and ‘mould them ac- 
cording to reason and convenience, to the best and truest 
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use.’’ It has been held, as I now hold, that “when a set-off 
is admissible, the parties are alternately plaintiff and defend- 
ant; so that if the cross demand, or any part, be within the 
Statute of Limitations, that objection may be replied to it, 
in like manner that it may be pleaded in bar to the declara- 
tion.” (Bac. Abr. Title Set-off, (A.) citing Remington vs. 
Stevens, Strange, 1271.) 

} The Statute of Limitations may be replied to a plea of set} 
off. (Hicks vs. Hicks, 3 Hast. R. 16; May’s Angel on Lim. 
92; Bulington on Set-off, 83; 3 Woodr. Lest, 85; Tidd’s 
Pr. 664.) 

Having disposed of the first proposition, I proceed, now, 
to the second, viz: that the replication of the Statute of 
Limitations to defendant’s account is a good bar. 

The suit was commenced on the 13th day of February, 
1855 ; plea of set-off filed on the 8d March, 1856, after there 
had been a confession of judgment to the plaintiff and an ap- 
peal by the defendant. 

The account pleaded as a set-off, was due on the 9th of 
May, 1851. Taken by itself, the account was barred when 
it was pleaded, and that is the point to which the time must 
be computed in determining on the bar, when the set-off is 
. not pleaded at the answering term of the Court. 

But it is insisted, that if there be mutual accounts, no mat- 
ter what their character, there is no bar if there is any item 
on either side within the time of the Statute; and the note 
sued on, it is alleged, constitutes the account on one side, 
and the credit thereon is the item which is to save it from 
the operation of the Statute. 

The note is evidence of a settlement of all accounts be- 
tween the parties anterior to its date, and the credit is pre- 
sumed to have been made with the consent of the maker; and 
so far from its furnishing evidence of an undertaking to pay 
the defendant’s account claimed to have been then due, it 
raises a presumption against it. 

The case of Olive vs. Smith, (6 Taunton's Rep.) on 
which Counsel for plaintiff in error relied, was decided on the 
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Statute of Set-off in bankruptcy. It was founded on the 
terms, ‘‘ mutual credit’’ in that Statute, which are not to be 
found in our Statute of Set-off, and which are held to have a 
more extensive signification than the terms “ mutual debts.” 
(£x-parte Prescott, 1 Atkins, 230; Eden on Bankrupt 
Law, 187.) 

The case of Ord vs. Russinzi, does not decide that the 
Statute of Limitations cannot be replied to a plea of set-off. 
It was decided on the facts of the case. Lord Kenyon held 
that the Statute did not apply to the defendant’s demand; 
that it would be the highest injustice to allow plaintiff’s de- 
mand to have an operation by law, and not the defendant’s. 

And why? Because the transactions between the parties 
were of the same date, the bills were given in the course of 
those transactions, and for their mutual accommodation. It 
might well have been held, that when either party paid his 
acceptance for the accommodation of the other, it was a pay- 
ment of his bill which had been accepted and paid by the 
- other. It might have come within the exception of the Stat- 
ute of Limitations, where an action for an account would lie; 
it was certainly within the reason of that Statute, if there 
were unsettled dealings between the parties. 

It was not contended, in the case of Stiles vs. Donaldson, 
(2 Dallas, 264,) relied on by Counsel for plaintiff in error, 
that the Statute of Limitations could not be replied toa plea 
of set-off, but that the case of a factor was not within the 
Act of Limitations, and a statute of Pennsylvania was re- 
ferred to. The notice of set-off, served on the plaintiff in 
that case, shows that the indebtments of plaintiff to defend- 
ant, arose “upon accounts still remaining unliquidated and 
unsettled between them as merchants,” &e. 

The Statute of Limitations being a good replication to a 
plea of set-off, it follows that it is a good rejoinder to that 
replication, that the dJefendant’s account concerned the trade 
of merchandize between merchant and merchant, their fac- 


vol, xx-88 
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tors and servants, But the facts of this case do not warrant: 
such rejoinder. 

The plaintiff’s suit is on a promissory note; the defend- 
ant’s set-off is for services rendered plaintiff as his agent in 
selling cotton gins, and his expenses during the time. The 
demand on neither side can be made the basis of an action 
for an account. On one sideit is an ascertained, liquidated de- 
mand; on the other, it is the ordinary case of an account 
for services rendered and expenses. There does not seem to 
be any unsettled matter of account growing out of the fidu- 
ciary relation of merchant and factor or agent. It was held, 
in the case of Jnglis vs. Haigh, (8 Ma. § W. 769,) that the 
exception in the Statute of Limitations as to merchants, ac- 
counts, &c. does not apply to such a case as this, where a 
common action of indebitatus assumpsit would lie. In Cal- 
tom vs. Patridge, (4 Man. § Gran. 271,) it was held that it 
does not apply where an action of account cannot be main- 
tained. 


I am of opinion that the judgment of the Court below , 
should be affirmed by this Court, but that the two presiding 
Judges disagreeing on the two last propositions, they can 
pronounce no judgment of affirmance, but the judgment of 
the Court below must stand as its own judgment. 
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No. 184+.—Frances A. JONES and others, plaintiffs in error, 
vs. MiTcHELL B. Jonss, adm’r, &c. et al. defendants in er- 
ror. 


[1,] A will contained these words: “J loan to my daughter, Sophia Jones, 
during of her natural life, and then to her bodily heirs, the following ne- 
groes”: Held, that these were words of entail; and that consequently, 
they vested the absolute interest in Sophia Jones. 


[2.] AJ, by deed, said that he loaned to his sister Sophia one negro girl, 
Cinder, during her natural life, and then to her bodily heirs; and if said 
. Sophia should die without issue, then said negro and her increase, if any, 
was to be equally divided between her brothers and sisters, that should be 
alive ai that time, or if any of them should be dead, their children should 
be entitled to ashare in proportion to the said brothers and sisters: JZeld, that 
‘Sophia took an estate for her life only, and that her children took the re- 
mainder. 


In Equity, in Lowndes Superior Court. Decision by Judge 
Love, June Term, 1856. 


The following clause was a part of the will of Danicl In- 
man: 


“JT Joan to my daughter, Sophia Jones, during of her nat- 
ural life, and then to her bodily heirs, the following property, 
viz: nine negroes,” naming them. 


By a deed of gift, Alfred Inman “ loaned to his sister, So- 
phia, one negro girl, Cinder, during her natural life, and then 
to her bodily heirs; and if said Sophia should die without 
issue, then said negro and her increase, if any, to be equally 
divided between her brothers and sisters that shall be alive 
at that time, or if any of them should be dead, their children 
shall be entitled to a share in proportion to the above named 
legatees.”’ 

The Court below, in construing these instruments, held 
that Sophia took an absolute estate in all of these negroes. 
This decision is assigned as error. 
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Sewarp & HanseEtt, for plaintiffs in error. 


Coxg, for defendants in error. 


' By the Court.—BrENnNING, J. delivering the opinion. 


It must have been the intention of the makers of the in- 
struments, respectively, to part with the property mentioned 
in their respective instruments. If so, they must each have 
used the word “loan’”’ in the sense of the word give. 

Taking the word “loan” in the sense of the word give, 
are the words of the instruments such, that by the laws of en- 
tails, they would, if the property were realty, create an es- 
tate tail in Sophia Jones, the first taker’ ‘he Court below 
held that they were. 

And we think that the Court held right, as to the words 
of the wll, but not right as to the words of the deed. The 
words of the will would, if the property were realty, bring 
the will within the rule in Shelly’s case, that rule being as 
follows: ‘‘ That it is a rule of law, when the ancestor, by any 
gift or conveyance, takes an estate of freehold, and in the 
same gift or conveyance an estate is limited, either mediately 
or immediately, to his heirs in, for or in tail; that always, in 
such cases, (the heirs) are words of limitation of the estate, 
and not words of purchase.’’ (1 Coke, 104.) 

An estate for life in realty is a freehold. The estate which 
Sophia Jones took was an estate for het life. 

This estate which she thus took was, however, an estate to 
her for her life, ‘‘ and then to her bodily heirs’; and “to 
her bodily heirs,” are, technically, words of entail. 

Therefore, if the property had been realty, she would have 
taken an estate tail in it, provided the old law of entails were 
the law to govern. 

This being so, she, by our Act of 1821, took the absolute 
interest in the property. 

This disposes of the will. 
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As to the deed. We think that the words “ at that time,” 
‘contained in the deed, mean at the time of Sophia Jones’ 
death. If that is what they mean, then they have the effect, 
according to Kemp vs. Daniel, (8 Ga. R. 385,) so to res- 
train the other words of the deed as to prevent those words 
from being creative of what would be an estate tail in So- 
phia Jones, if the property were realty. 

The material part of the head note of Kemp vs. Daniel is 
as follows: ‘Where B, by his last will and testament, be- 
queathed certain negroes to his daughter, as follows: To my 
daughter, Celia Rosamond Powell, I give and bequeath, and 
to the heirs of her body, the following named negroes, &c. 
Should She have no heirs of her body, she is to have the use 
of said negroes for her lifetime, and at her death, should she 
die without any heirs from her body, the four named negroes 
above and their increase to return to my son, John B. Bailey, 
as his property: Held, that it was the intention of the tes- 
tator that his daughter should take a life estate in the ne- 
groes, and that her children should take an estate in remain- 
der thereto as purchasers.”’ 

There is no difference between the will in Kemp vs. Dan- 
gel and the deed in the present case, on the point under con- 
sideration. We, therefore, construe the deed as creating, in 
Sophia Wallace, only an estate for her life, and in her chil- 
dren the remainder. 

This case was not argued at all on one side of it, and it 
was argued but very little on the other. And I must say 
that I have not a great deal of confidence in the correctness 
-of the decision on the deed. 
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No. 135.—ANpDREW Park and others, plaintiffs in error, vs. 
JAMES F. Barron, defendant in error. 


[1.] The guilty party for whose misconduct a divorce a vincelo matrimonii is 
found, may be prosecuted for bigamy, if he marries a second time du- 
ring the life of the woman tv whom he was first married ; but the Act for- 
bidding him to marry the second time does not declare the latter marriage 
void. 

[2.] The law is more regardful of nuptial than of ordinary contracts; and 
persons incapable of contracting generally, may contract marriage. 


[3.] Unlawful marriages are not void unless declared to be so. 


[4.] In this case, no criminal prosecution having been instituted against the 
parties in thetr life, the issue are not bastardized. 


In Equity, in Jones Superior Court. Decision by Judge 
HaArDEMAN, April Term, 1856. 


This bill was filed by the administrator of A. Barron for 
interpleader and direction, upon the following facts: James 
Barron intermarried and was divorced from his first wife, at 
her instance, he being the “guilty party.’ He afterwards 
intermarried again, his first wife being still alive. By both, 
he had children. The issue of the first marriage claimed the 
whole estate, contending that the second marriage was void, 
and the issue thereof bastards. 

The Court held the children to be legitimate and entitled 
to inherit equally with the children of the first marriage. 

This decision is assigned as error. 


Por & Grier, for plaintiffs in error. 


Apams, for defendant in error. 


By the Court.—McDonaLp, J. delivering the opinion. 


James Barron haying been the party whose improper or 
criminal conduct authorized the divorce, was prohibited from 
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marrying, by the Act of the General Assembly of 1806, du- 
ring the life of the woman from whom he had been divorced. 
(Cobb’s New Dig. 225.) By marrying the second time, the 
said party being in life, he subjected himself to the pains 
and penalties enacted against bigamy. (Jd.) The second 
marriage is not declared by that Act to be void; but whether 
it be void or not, the party offending against the provisions 
of the Statute was indictable, and he could not defend by 
showing the dissolution of the first marriage. 

[1.] His offence was bigamy, but not bigamy as defined in 
the penal Code; for the marriage having been dissolved, he 
had no wife; so that on the second marriage he had not a 
plurality of wives. Yet, if he had been indicted and the 
State had proved the first marriage, and that the woman to 
whom he was united in marriage was still living, and then 
the second marriage, a case of bigamy would have been made 
out, against which the defendant could not have been permit- 
ted to prove the divorce dissolving the first marriage. 

/ But what is the status of the issue of this last marriage? 
Are they legitimate or illegitimate ? 

The offspring, in a contest for their civil rights, are not 
estopped from showing the dissolution of the first marriage. 
They do not occupy the position of their criminal parent. 
They may prove the dissolution of the first marriage, and if 
it is of any advantage to them, they may claim it. The Act, 
for the violation of which their father might have been pun- 
ished, does not declare this second marriage void; and inde- 
pendent of the light thrown upon the subject by subsequent 
legislation, it might be well maintained, perhaps, that the 
taint of bastardy does not attach to them. 7 

By the divorce, the first marriage was totally dissolved ; 
the husband was, in fact, left without a wife; he was of full 
age and able to contract; he was not deficient in mental ca- 
pacity ; and is it not a fair inference that the Legislature did 
not intend to involve in his difficulty a confiding woman and 
innocent offspring, by declaring a marriage void which he 
might subsequently enter into? By Statutes of England, 
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persons within certain degrees of kindred were prohibited 
from marrying; and yet, marriages between such persons- 
were not void, but voidable, and if not avoided during the 
“lives of the parties, the issue were legitimate, and the Com- 
mon Law Courts would prohibit the Ecclesiastical Courts 
from proceeding to call the marriage in question after the 
death of either of the parties, because of its tendency to bas- 
tardize and disinherit the issue. (Shelford on Mar. and Di- 
vorce, 163, 484.) Barron, whose misconduct led to the di- 
vorce, was prohibited from marrying, under a penalty; but 
the marriage is not declared void by the Act which prohib- 
ited him from marrying. Persons within the degrees of kin- 
dred in which marriages are prohibited in England, intermar- 
rying, violate a public law; and yet, the marriage is valid 
until set aside, and the issue of such a marriage are legiti- 
mate, unless it is annulled. In that case, both parties must 
be in fault. They must both know that they are doing an 
act which, by the law of the land, they are forbidden to do. 
That is not necessarily the case in a marriage where one of 
the parties has been divorced. 

The first marriage Act in England was the Act of 26 
George 2d. That Act was never of force in this country. 
It expressly provides that it shall not extend to marriages 
solemnized beyond seas. There is a marked difference be- 
tween that Statute and our own, as respects the solemniza- 
tion of marriages. That Act not only inflicts a most severe 
penalty on persons’ who solemnize marriages contrary to its 
provisions, but it also declares all marriages thus solemnized 
void. Our Statutes inflict a penalty, but do not declare the 
marriage void. (Cobb’s New Dig. 282, 818, 819.) 

[2.] For obvious reasons connected with the welfare of so- 
ciety, the law is more tender of nuptial contracts than ordi- 
nary contracts which relate merely to property and the ordi- 
nary dealings among men. Marriage contracts are, by the 
Common Law, excepted from the rules which govern ordina- 
ry contracts. By the Common Law, an ‘idiot might contract 
marriage, and the marriage of an idiot or lunatic was consid- 
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ered valid.“ (1 Roper on Hus. and Wife, 389.) The learned 
_annotator on Lord Coke’s first Institute remarks, that “ be- 
| fore the Act of 15 Geo. 2 ¢.30, there could be no doubt as to 
| the validity of the marriages of lunatics, where it could be 
‘ clearly proved that they were married in their lucid intervals. 
One should think there could be as little room to doubt their 
incapacity of contracting marriage whilst in an actual state 
of insanity, if our books were not remarkably silent on the 
subject; and it was not also said, that by our law an idiot, 
a nativitate, in whom the general incapacity of making con- 
tracts appears to form as strong an objection as occurs in the 
case of a madman, may consent to a marriage. This doc- 
trine, as to idiots, however strange it may appear, is men- 
tioned as a point adjudged in one case, &c. &e. (Hargraves 
§ But. Notes, 80 a. note 47.) The Civil Law was different ; 
and the Civil Law is the law of the Ecclesiastical Courts of 
England. Now by the Statute of George 2, referred to 
above, and which never was of force in this country, the mar- 
riage of idiots are declared to be void. 

[3.] Our Penal Code treats them as void, though we have 
no Statute declaring them so. (Cobb’s New Dig. 819.) But 
Barron’s marriage is not the marriage of an idiot, but it is 
the marriage of a person prohibited from marrying, under a 
penalty, the Statute not declaring the marriage void. If it 
be not a good one, it should be classed, according to the an- 
alogies of the English Law, with marriages that are voida- 
ble. The Statute of 32 Henry 8th, c. 38, adopts the prohi- 
bitions of the law of God, by declaring that all persons may 
lawfully marry but such as are prohibited by God’s law! 
The Statute of 25 Henry 8th, c. 22, prohibits marriages with- 
in certain degrees, and declares that the children of such un- 
lawful marriages are illegitimate. It is doubtful whether 
this latter Statute has ever been repealed by subsequent En- 
glish Statutes. Hence, marriages within certain degrees of 
kindred are, in England, prohibited by both the Canon and 
Statute Law. They are, therefore, unlawful; and yet, they 
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are not void, but voidable only., (1 He. Rep. 73.) If not 
pronounced void in the lifetime of the parties, they are valid 
~ to all civil purposes. (Jd. 168.) If such marriages are pro- 
hibited by the Statute Law in England, why are not the par- 
ties who enter into them, in violation of the law, indictable 
for committing an act forbidden by a public law? The Com- 
mon Law Courts, however, have never interfered, and have 
left such cases to the undisturbed jurisdiction of the Ecclesi- 
astical Courts. If the Courts there abstain from taking cog- 
nizance of such cases, the Courts here may well say that 
the public policy to which the Courts have deferred, by de- 
claring contracts void which are prohibited by inflicting stat- 
utory penalties on those who enter into them, whether the 
contracts are declared void or not, does not require the en- 
forcement of that principle so as to set aside actual marri- 
ages which the Legislature has not pronounced void. A 
public policy which looks to the protection of the innocent 
and unoffending, to the peace of families and the welfare of 
society, would seem to us to forbid the inference of a pur- 
pose on the part of the Legislature which they have not ex- 
pressed, that the marriage of a party against the prohibition 
of the Act of 1806 should be void. 

fr [4.] Ifthe marriage were voidable only, no proceeding 
having been instituted during the life of Barron to annul it, 
the issue are legitimate and entitled to inherit, and they are 
clearly entitled, if the marriage was neither void nor voida--. 
ble. 

But if we should hold the marriage to be void, which we 
do not, we should be bound, in deference to the unmistakea- 
ble policy of our Legislature, to hold that the issue are not 
bastards, when no criminal prosecution was instituted against 
the offending parent during his lifetime. Our law goes far- 
ther, and shows most clearly the legislative intent, that the 
blameless offspring of anacknowledged meretricious marriage, 
or marriage declared void by Statute, shall not be bastard- 
ized and subjected to the civil consequences which fall upon 
the fruits of such an unlawful union in England. Even 
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though the marriage may be according to uniform construe- 
tion, zpso facto void, our Statute makes the issue legitimate, 
if born before the commencement of a prosecution for polyg- 
amy, or within the ordinary time of gestation’ afterwards. 
(Cobb's New Digest, 814.) 

We decide that the judgment of the Court below must be 
affirmed. J 












No. 186.—CorNELIUS JOHNSON, administrator, &c. plaintiff 
in error, vs. PHEBE YANCEY, administratrix, &c. defendant 
in error. 










[1.] “ Georaia, Jasper County, July 8, 1855. 
Due, at my death, to Haney Johnson, the sum of two thousand five hundred 
dollars, from the general fund of my estate, as a gift. 






his 
LEWIS ~ YANCEY. 
Test, Lewis D. Yancey, Jr. mark. 








The condition of the above bond or obligation is such, that whereas, for the 
fidelity and obedience, as well as the natural love and affection that I have 
for my daughter, Haney Johnson, I donate, in the above manner, what I 
design for her at my death. Given under my hand and seal the day and 


year above written. his 
LEWIS * YANCEY. 


Test, Lewis D. Yancey, Jr.” mark, 














Held, that this instrument is, in its own nature, and upon its face, ambula- 
tory and revocable during the life of the maker, and must be regarded ag 
testamentary only. 










In Equity, in Jasper Superior Court. Decision on de- 
murrer, by Judge HarbEMAN, April Term, 1856. 










The only question in this cause, was the character of the 
following instrument: 
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“‘ GEORGIA, JASPER County, July 8, 1855. 
Due, at my death, to Haney Johnson, the sum of two 
thousand five hundred dollars, from the general fund of my 


estate, as a gift. 


his 
LEWIS * YANCEY. 
Test, Lewis D. Yancey, JR. mark. 


The condition of the above bond or obligation is such, that 
whereas, for the fidelity and obedience, as well as the natu- 
ral love and affection that I have for my daughter, Haney 
Johnson, I donate, in the above manner, what I design for 
her at my death. Given under my hand and seal the day 
and year above written. his 


LEWIS *® YANCEY. 
Test, Lewis D. YANcEy, JR.” mark. 













The Court below held this to be a testamentary paper. 
This decision is assigned as error. 









W. A. Lorton, for plaintiff in error. 
No appearance for defendant in error. 
By the Court.—LuMPKIN, J. delivering the opinion. 


[1.] Is the paper executed by Lewis Yancey a deed, and 
operative as such ? 

The doctrine is now too well settled to need argument or 
authority to sustain it, that an instrument may be in the form 
of a deed—signed, sealed and delivered as such; still, if it 
discloses the intention of the maker respecting the posthu- 
mous destination of his property, and is not to operate until 
after his death, it is testamentary only. 

Now this paper purports, palpably upon its face, to be the 
mode adopted by Lewis Yancey, of giving to Haney Johnson 
what he designed for her “ at his death,” and which he di- 
rected to be paid ‘ out of the general fund of his estate.” 
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Could 





Was it not revocable in the lifetime of the maker? 
it interfere with the claims of creditors? 

In the case of Habergham vs. Vincent, (2 Ves. Jr. 204; 
S. C. 4 Bro. C. C. 355,) Mr. Justice Buller said, that the 
cases had established that a writing in any form, whether a 
deed, poll or indenture, if the obvious purpose is not to take 
place till after the death of the person making it, shall oper- 
ate asa will; and that in one of the cases, there were ex- 
press words of immediate grant, and a consideration to sup- 
port it as a grant; but as upon the whole, the intention was, 
that it should have a future operation after his death, it was 
considered as a will. 

- We think there can be no doubt that the judgment of the’ 
Circuit Court was correct. 


















No. 1387.—E.izaBetH GAITHER, plaintiff in error, vs. HENRY 
GAITHER and others, defendants in error. 






f[1.] If a person has capacity to make a will, and a paper is read over to him 
as his will, and he signs it. as his will, a presumption arises that he knows 
the contents ofthe paper ; but the presumption is not a conclusive one. 

{2.] A son, married but still young, gave a large legacy to the children of 
the father, and whilst the son and his wife were resicing with the father. 
The wife attacked the will, alleging, amongst otker things, that the will 
was procured by the father, and by the exercise of undue influence on the 
son: Held, that the relation of parent and child, and the residence of the 
son under the parent’s roof, were facts to be taken into consideration by 
the Jury, in determining the questions raised by the said allegations of 
the wife. 

[3.] The Court was requested to charge as follows: “That if the J ury shall 
find, by the evidence, that the testator was not able to criticise, accurate- 
ly, the terms and provisions of the will or the estates created thereby, yet, 

understanding merely that he was making a will, that the testator did not 

have sufficient testamentary capacity:” Held, that in refusing the request, 
the Court did right. 
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Caveat to will. On appeal, in Putnam Superior Court. 
Tried before Judge HARDEMAN, September Term, 1856. 


Lrice T. Gaither died September, 1853, and by his will, 
gaye the whole of his property to his wife for life, and the 
one-half to his brothers and sisters at her death. His widow 
qualified as executrix of the will. Afterwards, in 1856, she 
moved to revoke the probate of the will, on the following 
grounds : 

1st. Because of the want of testamentary capacity. 

2d. Because the will was written at the dictation of Henry 
Gaither, father of the deceased. 

3d. Undue influence of Henry Gaither. 

Gero. F. Pierce, one of the witnesses to the will, testified, 
that he witnessed the will on the night testator died; testa- 
tor was powerfully excited in a prospect of death, and an 
avowed certain assurance of salvation; saw no evidence of 
delirium ; wheu the will was spoken of, consented that his 
father and Luther Smith should retire for the purpose of 
writing it; and when they returned, and the will was read, 
he seemed to understand and be satisfied with it. Witness 
was sent for between 12 and 2 o’clock at night; the messen- 
ger went after Smith to write the will; testator was much 
excited, and his religious fervor manifested itself ky expres- 
sions of praise to God, and in terms of great affection for his 


wife. 

Dr. Henry Gaither went to the bedside to talk to him 
about his will; Dr. H. Gaither first spoke of a will; when 
the will was read, testator made no reply, but by look and 
gesture, as witness understood him, assented to it. He 
was told to sign it, and did sign it. I did not consider him 
in a business frame of mind, or as able to criticise, accu- 
rately, the terms, provisions and limitations of the will or 
the estate created thereby, but yet, as knowing what he was 
about, and as acting understandingly. 

WILLIAM Bass, another witness to the will, was with tes- 
tator for an hour before making the will; conversed ration- 
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ally. After the will was read in presence of Mrs. Gaither, 
testator asked his wife if it suited her; she answered that it 
did, and he then signed it. When Mr. Smith came, he and 
Dr. Gaither had some conversation; they then went together 
to the bedside ; Dr. Gaither told Brice, if he wished to make 
a will, Mr* Smith would arrange it; the reply was not heard 
by witness. Dr. G. then asked if he wanted to dispose of 
his property in the manner he had told him, Dr. G.? Brice 
said he did. Smith and Dr. G. then retired to write the 
will. 

This witness was asked if he did not write a letter to As- 
bury A. Adams, dated “ Oxford, Ga. Oct. 9th, 1855,” in 
which he said, “ I was present when Luther and the old Dr. 
went to Brice’s bed for the purpose, as I suppose, of ascer- 
taining the manner in which he wished his property disposed 
of.”” He admitted writing such a letter, and supposed it was 
of that date. 

LutHER M. Samira, the other witness, confirmed the others 
as to his capacity. ‘Testator was highly excited religiously ; 
he did not seem togbe engaged about the disposition of his 
worldly goods; he thought and said he was dying; Dr. Hen- 
ry Gaither dictated the provisions of the will to witness, who 
wrote it. The day after the will was made, witness remem- 
bered that he was told to give one-half of the estate to the 
wife absolutely, and that he had forgotten to give her the 
half of the*estate after her life estate. He called on Dr. 
Henry Gaither and told him of the mistake; he expressed a 
willingness to correct it, and said he would have it attended 
to; witness called two or three times to have it done; it ne- 
ver was done. ‘Testator asked his wife if she was willing to 
the will; she said she was satisfied with any arrangement he 
might make. He supposes testator was in a frame of mind 
which would admit of his attention to business, but not so 
likely to criticise the terms and provisions of a will as he 
would have been under other circumstances. 

There was other testimony as to his capacity during his 
sickness. 
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The caveator offered in evidence a bill of ne exeat filed by 
the Gaithers, claiming the whole estate in remainder, and 
praying a ne exeat against Mrs. Gaither ; which bill, after it 
was served, was dismissed by complainants. 


Wm. D. Lucktr, Ordinary of Newton County, proved that 
Dr. Gaither propounded the will for probate, and was the ac- 
tive agent in having the same recorded. Subsequently, Dr.. 
Gaither brought Mrs. E. Gaither to the house of witness, 
where she was qualified as executrix. 

In answer to the first cross-interrogatory, this witness tes- 
tified as follows: ‘It is usual, where ladies have the man- 
agement of estates, for some male friend to transact the most 
of the business, particularly the active, for them. Ladies, 
generally, are deficient in comprehending and understanding 
matters pertaining to the management of estates when they 
first undertake them. As far as my observation extends, 
they do generally rely on some male friend for assistance 
and direction. Mrs. E. Gaither said very little when she 
was sworn in; but from what little she did say, she seemed 
to understand as much of the duties of her office as many 
others in a similar situation having no experience. It is a 
common thing for some male friend to attend to the business 
in the Ordinary’s office for ladies, when they are about to 
undertake the management of estates. There was nothing 
done in this from what is frequently done in similar cases.” 


This was objected to as irrelevant. The Court over-ruled 
the objection; and to that decision plaintiff in error excepted. 

Caveator then offered in evidence the letter from Bass to 
Adams, referred to in the testimony of Bass, for the purpose 
of using the same to impeach Bass. The Court rejected it as 
evidence, and this decision is assigned as error. 

It was in evidence, that almost the entire estate owned by 
Brice T. Gaither he received from his marriage with his wife, 
which occurred about two years before his death. It was 
also proved, that testator’s negroes had been working a piece 
of land which he got from his father and claimed as his own, 
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but in his will the land is spoken of as the property of his. 


father. 
The Court charged the Jury as follows : 


‘‘ That the movant in this cause is seeking to set aside,the 
will: of testator on two grounds, viz: 

Ist. Want of testamentary capacity. 

2d. Undue and illegal influence.”’ 


When the Jury retired, movant’s Counsel stated to the 
Court that he had omitted one of the grounds of caveat. The 
Court offered to call the Jury back, stating that he would 
charge on that ground, and what his charge would be. 
Counsel not urging the recall of the Jury, it was not done. 
Error is assigned on this proceeding. 

The Court also charged the Jury— 


“Gentlemen, something has been said, in the argument of 
, g g 


. this cause, about the unreasonableness of this will. The Court 


charges you as law, that a man may make just such a will as 
he pleases, even if he thereby cuts out his wife and children; 
that whether this is such a will as you or I might make, un- 
der the circumstances, is no objection to the will, if testator 


had capacity to make the same.”’ 
The Court further charged the Jury— 


“‘ Gentlemen, I have no hesitancy in expressing to you the 
opinion, that the movant in this case gets the other one-half 


the property not disposed of by the will.” 


All which charges are now assigned as error. 
Counsel for movant requested the Court to charge the 
Jury in the following words, which the Court refused to 


to charge— 


YOu. xx-90 
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Ist. “‘ That if the Jury shall find, by the evidence, that: 
the testator was not able to criticise, accurately, the terms. 
and provisions of the will, or the estates created thereby; 
yet, understanding merely that he was making a will, that 
the testator did not have sufficient testamentary capacity.” 

2d. “ That if the Jury shall find said facts to be true, the: 
will must be set aside, unless the evidence shows that the tes- 
tator gave instructions in the presence of witnesses as to how 
he wished his property disposed of, and the mere reading of 
the will over to the testator, after it was written, and his as- 
sent to it, without more, does not do away with the necessity 
of instructions, especially if the Jury shall find that in addi- 
tion to the inability of the testator to discriminate as to the 
contents of the will, that the will was prepared by the father 
of testator, who naturally had the confidence of testator, and 
the children of which father took estates under the will.” 

3d. “If the Jury shall find that the testator gave no in- 
. structions as to the contents of his will, in the hearing of the 
witnesses, that it is not sufficient to sustain the will, that it 
| 








was read over to him, unless he understood the contents of 


the will.” 
-Which 8d charge the Court gave to the Jury, but added’ 
as follows : 


“That if the Jury shall believe, from the evidence, that 
the will was read to testator, and he had capacity to make 
the same, he is presumed to have known its contents.”’ 


Counsel for movant assigns as error said charges and re- 
fusals to charge, and the words added to the request of 
Counsel for movant. 


Cone; WINGFIELD; ADAMS, for plaintiff. 





Nisset; Davis, for defendant. 
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By the Court.— BENNING, J. delivering the opinion. 


The paper admitted to probate as the will of Brice T. Gai- 
ther was in the following words : 


‘ Grorara, Newron County: 


I, Brice T. Gaither, of the State and county aforesaid, 
declare and publish the following to be my last will and tes- 
tament : 

I desire, in the first place, that all my debts be paid as 
soon as it can be conveniently done. 

Secondly. That should there be born unto me a postha- 
mous heir, or heirs, that in that event, my estate be equally 
divided between my wife, Elizabeth Gaither, and said heir or 
heirs; but should no heir be born of said wife unto me, that 
my wife have a lifetime interest in the whole estate; but at 
her death, one-half of said estate I bequeath to my brothers, 
Augustus Longstreet Gaither, Eli D. Gaither, William H. 
Gaither, Herbert B. Gaither and Alexander Means Gaither, 
and my sisters, Mary Read Gaither and Margaret Ella Gai- 
ther, to be equally divided between them. It is my wish 
‘that none of the negroes belonging to my estate should be 
sold unless it shall be found necessary in order to prevent 
the separation of husband and wife, or except in cases 
- Of habitual insubordination. I wish that my father, if it be 
agreeable to his feelings, permit my negroes to remain on his 
farm, at the place where they now are, until they can be re- 
moved to some other suitable place. 

And I do hereby nominate and appoint my beloved wife, 
Elizabeth Gaither, to be my sole executrix. 

In testimony whereof, I have hereunto set my hand and 
seal, this the 16th September, 1853. 

BRICE T. GAITHER. [L. s.] 


Signed, sealed, declared and published in the presence of 
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us, the subscribers, who subscribed in the presence of the tes- 
tator, and in the presence of each other. 
GEO. F. PIERCE, 
LUTHER M. SMITH, 
WM. A. BASS.” 


The motion to set aside the probate was founded on the 
three grounds mentioned in the foregoing statement of the 
facts, and also on another, to-wit: that Mrs. Gaither did not 
participate in the proceeding for probate; that the paper was 
propounded for probate by Henry Gaither without consulta- 
tion with her, and without authority from her. 

The first exception was, to the admission as evidence of 
the answer of Luckie to the first cross-question put to him. 
Was that whole answer irrelevant? 

One of the issues was, whether Mrs. Gaither participated 
in the proceedings for probate ? 

A part of this answer amounts to a statement, that Mrs. 
Gaither was “sworn in’ as executrix. But if she was sworn 
in as executrix, she did participate in the proceeding for pro- 
bate. | 

This part of the answer, thereforé, was relevant to the is- 
sue last aforesaid. 

As to the rest of the answer, my own opinion is, that it 
was not admissible. Judge LUMPKIN, the only other mem- 
ber of the Court presiding in the case, inclines to think that 
it was admissible. 

The second exception raises the question, whether the let- 
ter of a witness may be read in evidence to impeach his 
credit, if the letter has not been previously exhibited to him? 

This is an important practical question; but yet, it was 
submitted to the Court almost without argument. After be- 
stowing a good deal of labor on the question, we have not 
been able to satisfy ourselves as to the answer it should re- 
ceive. And therefore, as the decision of the question is not 
indispensable to either side, we postpone it for a full Court. 

The next exception was, to the omission of the Court to 
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charge the Jury on one of the grounds of the motion to set 
aside the probate. Ifthere was any error in this omission, 
the Counsel for the plaintiff in error waived it. The Court 
offered to recall the Jury and charge them on the point, and 
stated what its charge would be. The Counsel for the plain- 
tiff in error failed to avail themselves of this offer. And in 
doing so, they waived their right of complaint. If they had 
accepted the offer, the whole ground of objection would have 
been immediately taken from under them. By not accepting 
the offer, they showed that they preferred the Jury to go un- 
charged on the point, rather than to receive the charge which 
they knew the Court had in store for the Jury. 


One of the charges of the Court was as follows: “Gentle- 
‘men, I have no hesitancy in expressing to you the opinion, 
that the movant in this case gets the other one-half—the 
property not disposed of by the will.” 


This charge was occasioned, it is probable, by the follow- 
ing facts disclosed by the evidence: Brice T. Gaither gave 
instructions for the guidance of the person who was to write 
-his will; and a part of the instructions was, that a bequest 
‘should be inserted in the will conveying to his wife, abso- 
lutely, one-half of the whole of his property. The person 
who drew up the will forgot to insert this bequest in the 
draught. The draught was read over to Brice T. Gaither, 
and he signed it without adverting, in any way, to its not 
containing this bequest. 

From these facts, it was, no doubt, argued to the Jury for 
Mrs. Gaither, that Brice T. Gaither, at the time when he 
signed the will, had not sufficient capacity left to perceive 
the absence of this bequest; or that if he had, he was so 
much under an undue influence proceeding from his father 
that he could not make the absence of the bequest a reason 
for declining to sign the will. 

Now the charge, it is likely, is what the Court considered 
as called for by’ these facts, and this argument drawn from 
them; and it seems to have been intended by the Court :as 
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- something which the Jury were to take as a complete answer 
to the argument. 
In this view of the charge, was the charge right? That 
‘depends upon this: Did Brice T. Gaither know that the law 
was what the charge stated it to be, viz: Such that-it would 

. give to Mrs. Gaither tlic half of his estate not disposed of by 
the will? For it is manifest, that if Brice T. Gaither did 
not know that the law would do this, that the law would do 
it could not in any way have affected his conduct. 

Now whether Brice T. Gaither did or did not know this of 

the law, was 2 question of fact, and therefore, a question for 
tthe Jury. 

The charge, therefore, we think, was not fullenough. We 
“think that the charge, after stating as it did, what the law 
’ was as to the undisposed of property, should have added, that 

if Brice T. Gaither knew that such was the law, the fact 
would go far towards being an answer to the argument, that 
‘his signing a will which did not contain the bequest afore- 


‘ said, was evidence of incapacity or of undue influence; but 
“that if he did not know that such was the law, then that such 


“was the law, would not go any part of the way towards an- 
swering that argument; and that in that case, the value of 
the argument was to be determined by comparing the facts 
‘on which the argument was founded with the other facts in 


“evidence. 


One of the requests of Mrs. Gaither’s Counsel was, that 
the Court would charge as follows: “Ifthe Jury shall find 
that the testator gave no instructions as to the contents of 
his will in the hearing of the witnesses, that it is not suffi- 
cient to sustain the will that it was read over to him, unless 
he understood the contents of the will.” And this the Court 
did charge, but with the following addition: ‘ That if the 
Jury shall believe, from the evidence, that the will was read 
to testator and he had capacity to make the same, he is pre- 
sumed to have known its contents.” We take it for granted 
that the Court meant by this, that if Gaither had capacity to 
zmake « will, and this will was read to him, then a presump- 
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tion arose that he knew the contents of this will, and that 
the "presumption was one not to be affected by any of the 
other things contained in the evidence ; that is, that the pre- 
sumption was a conclusive one. 

Is it true, then, that if a person has capacity to make a 
will, and a paper is read over to him as his will, and he signs: 
the paper, that it is to be conclusively presumed that he knows, 
the contents of the paper? We think not. In such a case, a 
presumption that the person knows the contents of the paper, 
does, no doubt, arise, but then this presumption is one that 
is open to rebuttal; and one for the purpose of rebutting 
which, resort may be had to all the facts of the case im 
search of rebutting matter. Zacharias vs. Colles, (38 Phit.. 
Eecl. Rep. 176.) 

Say, then, that although the facts that Brice T. Gaither 
was a person capable of making a will, and that this paper- 
was read over to him as his will, raised the presumption that. 
he knew the contents of the will; yet, that the presumption 
thus raised was subject to rebuttal, the question is, was there. 
anything in the evidence to require of the Jury to consider 
the question, whether the presumption was not rebutted? , 
And the answer is, that there were several. To these I will; 
now refer. 

A part of the testimony of one of the witnesses was as fol-; 
lows: ‘“‘ When I entered the room, I found the testator pow-- 
erfully excited in a prospect of death, and an avowed, cer-. 
tain assurance of salvation”; “he was strongly excited at 
the prospect of death, and professed to be triumphantly hap- 
py’; ‘‘he didfsay and think he was aying’’; ‘he did say, im 
reference to his soul’s welfare, that he was in his right mind, 
and not deluded. And his religious fervor did manifest itself 
by expressions of praise to God, and in terms of great affec-. 
tion for his wife.”’ 

Now I think that it may be assumed that the attention. 
which a mind, in such a condition as this, would be likely te, 
bestow upon the reading of any paper that concerned only, 
an affair of this world, would be, to some extent, feeble and 
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fitful, wavering and divided. If so, then, in proportion to. 
the extent to which the attention would be thus affected, 
would the weight of any facts going to show that such mind 
did not comprehend the contents of the paper be increased. 

And there were facts in this case which went, more or less, 
to show that Brice T. Gaither did not comprehend the con- 
tents of the paper which was read to him. 

For it was in the evidence, as we have already seen, that 
Brice T. Gaither gave instructions as to what his will was to 
contain, and that one of the things which, according to the 
instructions, it was to contain, was a bequest to his wife of 
one half of all his property ; and yet, that although the pa- 
per prepared under the instructions did not contain that be- 
quest, he signed it as though it did. 

And it was in the evidence, that he had claimed as his own 
the place on which he was keeping his negroes; and that 
although the paper recited or assumed that this place was 
his father’s, he yet signed the paper as though it contained 
no such recital or assumption. 

It was also in the evidence, that the person to whom he 
gave the instructions was his father, under whose roof he and 


his wife were residing, and that he, though of age and mar-. 


ried, was still a young man; and that the instructions for 
the will, the writing of the will, and the reading of the will 
to the testator, must all have taken place within an hour or 


some other short space of time—act following act in rapid 


succession. Under such circumstances, might not Brice T. 
Gaither have felt that he would be safe'in taking the paper 
on trust? If he did so feel, it is not unlikely that he gave 
but a negligent attention to the reading of the will. 

These were facts sufficient to require of the Jury, that they 
should take up and consider the question, whether the pre- 
sumption was not rebutted—the presumption that Brice T. 
Gaither, being a person of sufficient capacity to make a will, 
and having had this will read over to him, knew the contents 


of this will. 
[1.] We think, therefore, that what the Court should have 
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told the Jury is this: that if Brice T. Gaither was a person 
of capacity to make a will, and this paper was read over to. 
him and he signed it, a presumption arose that he knew the 
contents of the paper, but that the presumption was one sub- 
ject to rebuttal; and that recourse might be had to all the 
facts in evidence, in search of matter for its rebuttal. 

In one part of the charge, the Court said that “in deter- 
mining whether testator was unduly influenced, the Jury must 
consider his capacity at the time, his strength or weakness 
of character, and his general order cf mind.”’ 

[2.] Although we agree with the Court below in what it 
thus said, yet we think that the Court might, with propriety, 
have gone further, and told the Jury that they ought also to 
consider the relation of father and son existing between the 
testator and Henry Gaither, whose children, mostly minors, 
were made, by the will, to take the half of what might remain 
of the estate at Mrs. Gaither’s death; and the fact, that at 
the time when the will was made, and for some time before, 
the son and his wife resided under the roof of the father— 
the son, though married, being still quite a young man. 

Gifts by the child to the parent—the ward to the guar- 
dian—the principal to the agent—the cestui que trust to the 
trustee—and similar gifts, between persons holding a similar 
relation to each other, labor under the suspicion of having 
been obtained by the donee by an abuse of the influence 
which the relation gives him over the donor. (Huguenin vs. 
Basely, 14 Ves. 273; 2 White and Tudor, 430; Ingram 
vs. Wyatt, 3 Eecl. R. 167.) 

And that the gift may happen to be to the children of the 
parent, of the guardian, &c. instead of to the parent, to the 
guardian himself, &c. does not take the gift out of this species of 
suspicion, however it may weaken the quality or degree of 
the suspicion. Parents will do nearly as much, if not quite 
as much, for their children as they will do for themselves. 

One of the requests made of the Court by Mrs. Gaither’s 
Counsel was, to charge the Jury as follows: “That if the 
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Jury shall find, by the evidence, that the testator was not 
able to criticise, accurately, the terms and provisions of the 
will or the estates created thereby; yet, understanding 
merely that he was making a will, that the testator did not 
have sufficient testamentary capacity.’’ This request the 
Court refused. Was the refusal proper ? 


[8.] Whoever has capacity enough to understand common 
ideas, when plainly expressed, has capacity enough to make a 
will. 

Godolphin says, “ Here note, that by the laws of this land, 
he that can measure a yard of cloth, or rightly name the 
days of the week, or beget a child, shall not be accounted an 
idiot or a natural fool ; yet, it will not be indisputably grant- 
ed that an act so natural as the begetting of a child can so 
qualifie a natural fool as to render him, in the charitable con- 
struction of law, testable; for if he be such a natural fool as 
that, though of lawful age, he cannot declare of about what 
age he is, nor number twenty, nor knoweth his natural pa- 
rents by their several names and relations, or the like easie 
questions, such an idiot is undoubtedly intestable. Notwith- 
standing all which, if it may appear by sufficient circumstan- 
ces and conjectures that such idiots had the use of reason 
and understanding at such time as they did make their testa- 
ment, then are such testaments good at law. And yet, if he 
be an idiot indeed, albeit he may make a wise, reasonable 
and sensible testament as to the matter of it, yet it will be 
void.” (Orph. Legacy, 25.) 


Now a man may have the degree of capacity here indicated, 
and more too, and yet not be able to “ criticise accurately” 
the terms and provisions of a will; for whatever be the im- 
port of the expression, “to criticise accurately the terms and 
provisions’ of a will, that import must, at least, be some men- 
tal feat of greater difficulty than that of understanding com- 
mon ideas—“ easie questions’ —when expressed with the 
common degree of plainness. 


It is not necessary to advert, particularly, to the other ex- 
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ceptions. They are such that the disposition which has been 
made of these, is a sufficient disposition of them. 
A new trial is granted. 





No. 1388.—Lewis P. Harwey and another, plaintiffs in er- 
ror, vs. JOHN B. Firrs, for the use, &c. defendant 


[1.] The recital of the payment of the consideration money in a deed, does 
not fall within the rule by which the party is estopped to deny it. 


{2.] A creditor who has obtained judgment against his debtor, and levied 
his execution upon property mortgaged to other persons anterior to his 
judgment, and which mortgages were not foreclosed at the date ofthe 
levy, can only sell the property subject to the mortgage lien, or what is 
usually called the equity of redemption of the debtor, unless the mortga- 
gee previously agrees to abandon his lien and suffer the entire interest in 
the property to be sold, coming in for distribution of the proceeds; and 
therefore, such creditor, and not the mortgagee, is entitled to the proceeds 
ofthe sale under such execution. 


Case, &c. in Putnam Superior Court. Tried before Judge’ 
HARDEMAN, September Term, 1856. 


This was an action brought by John B. Fitts, as Sheriff, 
for the use of sundry plaintiffs in fi. fas. against one W. @. 
Lee, for the recovery of the purchase money of certain ne- 
groes sold as the property of defendant in fi. fa. It appear- 
ed that the negroes were mortgaged to Harwell & Callaway. 
These mortgages were foreclosed prior to the sale. The ne- 
groes were sold under general judgments, and at the sale 
Harwell & Callaway gave notice to the bidders of their mort- 
gages. They bought the negroes for $1.500. In settling 
with the Sheriff, they deducted the amount of their mortgage 
debts, and paid him the balance of the bid in cash, and he 
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gave them a bill of sale, acknowledging the reper of the 
purchase money. 

Counsel for Harwell & Callaway requested the Court to 
charge— 

Ist. “That if the Jury believed the plaintiffs executed 
the bill of sale, he cannot now deny the receipts of the mo- 
ney.” 

2d. ‘ That if the mortgage was foreclosed before the day of 
sale, the purchase by defendants, of the negroes, did not ex- 
tinguish the debt, but the mortgagees have the right to look 
to the fund arising from the sale for payment of their debts.” 

The Court refused so to charge, and error is assigned 
thereon. 


Nisbet; ApAmMs & Davis, for plaintiffs. 


WINGFIELD ; Hupson, for defendant. 
By the Court.—LumPkIn, J. delivering the opinion. 


[1.] Was the Court right in refusing to charge the Jury, 
upon the proof in this case, that if they believed the plaintiff 
executed the bill of sale to the defendants, acknowledging 
upon its face the receipt of the purchase money from them, 
he is estopped from denying it ? 

Whether the recital in a deed of conveyance of the pay- 
ment of the consideration money falls within the rule by 
which thé party is estopped to deny it, or belongs to the ex- 
ceptions, and is, therefore, open to opposing or explanatory 
proof, is a vexed question in the books. The English Courts 
have inclined to regard such recitals as conclusive evidence 
of payment, and binding the parties by estoppel; yet, in one 
of the earliest cases reported, Rowntree vs. Jacob, (2 Taun- 
ton, 141,) Chief Justice Mansfield said: “T still have great 
doubts on my mind which, perhaps, has been biassed by my 
practice in Courts of Equity.” ‘My brothers,” continued 
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his Lordship, “are all of opinion that a verdict could not 
stand, if obtained against the evidence of-that deed, and the 
receipt indorsed on the back of it for the money; and con- 
sequently, the verdict already found, according to the legak 
operation of those instruments, must be supported.” 

And this decision, thus grudgingly made, is the authority 
upon which the case of Sampson vs. Corke, (5 Bain g¢ Al- 
der. 606,) was adjudged, and the two together are cited as 
precedents in support of the next case of Baker vs. Dewy, 
(1 Barn. § Cress. T04,) and so on. 

We think we may safely assume, that while the weight of 
authority is in favor of the doctrine in England, still, there 
was no such settled rule, even there, as to this point, at the 
time of our Revolution, as to make it of binding obligation 
upon the Courts of this State. 

The American States have, with overwhelming concur- 
rence, treated the recital of the payment of the purchase money 
like the mention of the date of the deed, the quantity of land 
and other matters incidental and collateral to the principal 
thing, and which may be supposed not to have received the 
deliberate attention of the parties ; and consequently, while 
the grantor is estopped from denying the conveyance, yet, 
the recital is considered, at most, but prima facie evidence 
only of payment in an action of assumpsit to recover the 
price which is yet unpaid. And in some of the Courts it is 
not even deemed sufficient to cast the onus upon the grantor. 
I will refer to a few of the leading cases. In Massachusetts, 
( Wilkinson vs. Scott, 17 Mass. R. 249 ; Clapp vs. Terrell, 
20 Pick. 247; Livermore vs. Aldrich, 5 Cush. 431.) In 
Maine, (Schilenger vs. McCann, 6 Greenlf. 364; Tyler vs. 
Carlton, 7 Greenlf. 175; Emmons vs. Littlefield, 1 Shepl. 
233; Burbank vs. Gould, 3 Shepl. 118.) In Vermont, 
Beach vs. Packard, (19 Vermt. 96.) In New Hampshire, 
(Morse vs. Shattuck, 4 New Hamp. 229; Pritchard vs. 
Brown, Id. 397.) In Connecticut, Belden vs. Seymou,r (8 
Conn. 304.) In New York, (Shepherd vs. Little, 14 Johns. 
210; Bowen vs. Bell, 20 Johns. 388; Whitbeck vs. Whit. 
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-beck, 9 Cowen, 266; McCrea vs. Pumont, 16 Wend. 460.) 


In Pennsylvania, ( Weigley vs. Weir, 7 Serg. ¢ Raul. 311; 
Watson vs. Blaine, 12 Serg. ¢ Raw.181; Jack vs. Dough- 
erty, 3 Watts. 151.) In Maryland, (Higdon vs. Thomas, 1 
Har. § Gill. 139 ; Singar ve. Henderson, 1 Bland. ch. 239, 


269.) In Virginia, (Dewal vs. Bibb, 4 Hen. § Mur. 118 ; 


Harvey vs. Alexander, 1 Randolph, 219.) In South Caroli- 
na, Curry vs. Lyles, 2 Hill 404; Garret vs. Stuart, 1 Me- 
Cord, 514.) In Alabama, Mead vs. Steger, (5 Porter, 498, 


.507.) In Tennessee, Jones vs. Ward, (10 Yerger, 160, 166.) 


In Kentucky, (Hutchinson vs. Sinclair, 7 Monroe, 291, 298 ; 
Gully vs. Grubbs, 1 J. J. Marshall, 389.) In North Caro- 
lina, they seem still to hold that a receipt under the seal of 
the party, and not open to explanation in a Court of Law. 
(Brockett vs. Foscue, 1 Hawks. 64; Spiers vs. Clay, 4 
Hawks. 22, and Jones vs. Lasser, 1 Dev. § Batt. 452.) 

But all the cases, English and American, concede that the 
remedy in Equity is ample. Will it be insisted that at this 


‘day, Anno Domini 1856, a party will be compelled to resort 


to Chancery for this purpose merely? And with a full- 
knowledge of the known and universal practice and under- 
standing among our people upon this subject, would the 
Courts of Justice tolerate, for a moment, the idea that such 
formal acknowledgments, which are a mere ceremony, can- 
not be rebutted? For myself, I do not believe that they 
should be held as a presumption even of payment against the 
seller. It is well established that you may explain a receipt 
for money; and why not the receipt of money confessed in a 


‘deed ? 


Settle such a principle and look at the consequence. 
Where cash is not paid, notes of hand are most usually given 
for land; but they are of no higher nature than verbal pro- 
mises, and are classed among parol contracts. If the deed 
expresses that the consideration was paid in hand, would it 
not prevent such notes from being recoverable? Certainly, 
upon the doctrine contended for. The defendant, by show- 
ing that they were given for the land or other property con- 
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veyed, and by showing that the consideration was confessed 
to be paid by the deed, would necessarily defeat a recovery 
by the higher proof arising from the deed! For one, I am 
unwilling to go back to the black broth and iron currency 
of Sparta. 

Lut the defendants were not entitled to the charge re- 
quested, for another reason. Richard F. Davis testified, 
that he was present at the settlement when the proceeds of 
the sale were paid out by the Sheriff on the evening of the 
day of sale, and that the defendants only paid to the Sheriff 
the difference between the amount of the purchase money 
and the aggregate sum due upon their mortgages. No ob- 
jection was made to this parol proof at the time it was of- 
fered, and no motion made to withdraw it from the Jury. 
We respectfully submit, that under these circumstances, it 
was not competent for the Court to defeat the plaintiff’s 
right of recovery, by instructing the Jury as asked ; that that 
could not be done which had actually been done, without ob- 
jection on the part of the defendants. 

There is still a broader ground upon which to justify the 
refusal by Judge HarpEMAN to give the charge. The testi- 
mony shows that the Sheriff considered the purchase money 
as paid, and that he settled with the defendants for the amount 
of their mortgage fi. fas. and that the action is substantially 
brought; and if it is deficient in form, it can be amended at 
any stage of the proceeding to recover this fund back as ha- 
ving been wrongfully expended or paid by mistake. If the 
mortgage executions were not entitled to the proceeds of the 
property, can the defendants, ex equo et beno, retain it? In. 
the judgment of this Court, the doctrine of seals and estop- 
pels has nothing to do with the real facts and merits of this 
case. 

[2.] The other charge requested was, that if the Jury be- 
lieved that the mortgage to defendants was foreclosed before 
the day of sale, then the purchase by the defendants of the 
mortgage property, did not extinguish the mortgage debt; 
but the mortgagees have the right to look to the fund arising 














AY RRR © Re = TOE 


728 SUPREME COURT OF GEORGIA. 





Harwell and another vs. Fitts. 





from the sale of the mortgage property, for the payment of 
their debt. 

Was the Court right in refusing to give this charge? 

One of the mortgages seems to have been foreclosed on the: 
25th day of May, 1854, and the other, on the 6th of June, 
1854, the day of the sale. It is in proof that notice was gi- 
ven, on the day of sale, of the mortgage liens upon the pro- 
perty by Lewis P. Harwell, for himself and Callaway; and 
that persons who attended the sale for the purpose of bidding 
for the negroes, were prevented from doing so on account of 
this notice. Shall the mortgagees, under such circumstan- 
ces, be permitted to abandon their lien on the property and 
look to the proceeds, they themselves having become the pur- 
chasers? ‘To do so would be to enable them to perpetrate a 
fraud in fact, to the prejudice of the defendant and other credi- 
tors. Such a course cannot receive the sanction of a Court 
of Justice. 

We have been entertained and instructed by an argument 
submitted by our brother Adams, replete with ingenuity and 
research, and the object of which is to demonstrate, that un- 
der our law of mortgage, there is no such thing as the equity 
ofredemption; and that therefore, no such thing can be seized 
and sold. Admit this for the purposes of this decision, and 
what then? Harwell and Callaway have mortgage liens on 
the negroes of William G. Lee. Common Law judgments 
are obtained against Mr. Lee of a junior date; the property 


is levied on and sold. How? Subject, of course, to the: 


prior mortgage incumbrance. And denominate the interest 
or thing sold the equity of redemption, or by any other name, 
the legal result and effects are precisely the same. If a 
stranger or third person buys, he is obliged to extinguish the 
mortgage incumbrance before he can get a good title. And 
if the mortgagees themselves purchase, the same consequence 
follows by operation of law. At any rate, they have no lien 
on the fund thus raised, especially when, by prociamation, 
they announced to by-standers that they should assert their 
lien on the property itself, wheresoever and in whosoever 
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hands they might find it, and re-sell it. Here was record 
notice and express notice. In this case, the negroes being 
sold subject to the mortgages, we are bound to presume that 
the price at which they were knocked off, was their value 
only, above and beyond the sum for which they were mort- 
gaged; and if Harwell and Callaway are permitted to retain 
the sum thus obtained, it must be at the manifest wrong and 
injary of the Common Law creditors. 

But it is argued, that the mortgages having been foreclosed 
on or before the day of sale, the corpus of the property, and 
not the equity of redemption merely, was sold. Such is not 
not our understanding of the law. Adjudications have been 
made in Georgia, and are cited in the volume of the Superior 
Court decisions for 1842-’8, to sustain the position of the 
plaintiff in error. Unless, however, the foreclosure preceded 
the levy of the Common Law fi. fas. we believe there has 
been great unanimity of construction the other way. The 
sale must correspond with the levy. And if, at the time of 
the levy, the mortgage is not foreclosed, the equity of re- 
demption is all that could be seized and sold by the Sheriff. 
And this view of the matter is sufficient to control the pre- 
sent case. 

It must be remembered, however, that the mortgage lien, 
as recognized by Statute, is to be enforced in a specific way. 

It is very questionable whether the Act of 1810, (Prince, 
435,) to point ont a regular and definitive rule for the pay- 
ment of judgments, was ever intended to oust an older judg- 
ment lien on property sold by a younger, and compel it to 
look to the money; still, the cotemporaneous interpretation 
was, that it was designed—and we think it a good one; 
yet, we believe the Act of 1810 has never been held to extend 
to mortgage executions. 

If the mortgagee previously agrees to abandon his lien 
and suffer the entire interest in the property to be sold, com- 
ing in for distribution of the proceeds, there could be no ob- 
jection ; and in that case, he would be paid according to the 
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date of his mortgage. Here, however, the opposite policy 
was pursued. The slaves were sold subject to the mortgage; 
and consequently, the amount which they brought is the ex- 
oss value above the mortgages. None of the rights of the. 
mortgagee were touched; he stands just where he did, ex- 
cept that by becoming the purchaser himself of the equity of 
redemption, the whole estate is united, ¢pso facto, in him. 

For these and other reasons which might be assigned, we 
think the Court was justified in refusing the last charge as 
requested. 





No 139.—Oniver H. P. Canant, plaintiff in error, vs. JAMES 
W. Mappin, administrator, &c. defendant in error. 


{1.] The Act of 1854, relating, in part, to the amending of “ pleadings,” au- 
thorises an amendment taking the form of a cross-bill, to be made to the 


answer. 


In Equity, in Putnam Superior Court. Decision by Judge 
Harpeman, September Term, 1856. 


Oliver I. P. Canant filed an original bill against James 
W. Mappin, as administrator of Thomas W. Mappin, for the 
sottlement of a partnership business ; and such proceedings 
were had, that at the March Term, 1856, the pleadings were 
made up and the cause sect down for trial. Subsequently, 
the defendant in the original bill filed a cross-bill, seeking 
discovery from the complainant, but did not show any suffi- 
cient reason why the same was not filed before the pleadings 
weremadeup. On this ground Canant demurred to the cross- 
bill. The Court over-ruled the demurrer, and this decision 
is assigned as error. 
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ADAMS, for plaintiff in error. 


Davis, for defendant in error. 
By the Court.—BEnn1NG, J. delivering the opinion. 


[1.] A cross-bill is nothing more than an addition to the 
answer. It makes a part of the pleading which states the 
defence, the answer being the other part. Now toaddtoa 
pleading, is to amend the pleading. Ifa new count is added 
to a declaration, the declaration is amended; if a new plea 
to a plea, the plea is amended. So, if a cross-bill is added 
to an answer, the answer is amended. There is not any word 
more fit to express the effect of such an addition than this 
word, amended. When, therefore, a defendant adds to his 
answer 2 cross-bill, he amends his answer; and as his answer 
is his pleading, he amends his pleading. 

But the Act of 1854, relating in part to amendments, 
says, that “ plaintiffs and defendants,” “‘ whether at Law or in 
Equity, may, in any stage of the cause, as matter of right, 
amend their pleadings in all respects, whether in matter of 
form or matter of substance.” (Acts 1853-’4, 48.) 

We therefore think that the Court was right in not dis- 
missing the cross-bill in this case. 
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No. 140.—Henry Warts, plaintiff in error, vs. SAMUEL 
GRISWOLD, defendant in error. 


[1.] G owned a saw-mill near an uninclosed pine lot of land belonging to W. 
Por four or five years he cut stocks for his mil}, made roads and cause- 
ways; and for several years more cut lightwood and firewood off the land: 
Held, that this was not such an open, notorious and visible occupation of 
the premises, under the circumstances of the case, as to notify the true 
owner of his intention to claim the fee. 


Action for land, in Jones Superior Court. ‘Tried before 
Judge HARDEMAN, October Term, 1856. 


This was an action brought by Samuel Griswold against 
Henry Watts for the recovery of alot ofland. The plaintiff 
relied upon a statutory title of seven years peaceable, contin- 
aous and adverse possession; the land was a pine lot unin- 
closed; the proof was, that Griswold had a saw-mill near the 
land, and for several years cut stocks for his mill, made roads 
and causeways, and for other years cut lightwood and fire- 
wood off the land. Several errors are assigned, but the cause 
turned upon the following request and charge. 

Defendant requested the following charge : 

“The true owner of land cannot be disseized without his 
knowledge, nor the Statute of Limitations run against him 
while he has no ground to believe that his seizin has been 
interrupted. And plaintiff’s possession to make a good stat- 
utory title must be open, notorious and visible for the full 
period of seven years, and that the occasional hauling of 
wood or lightwood, or both, off of the land, is not such open, 
notorious and visible possession as the law requires.”’ 

The Court said: “I give you this request in charge, with 
these views of the Court, viz: If plaintiff went in under color 
of title and used the land as his own, by going on it and cut- 
ting sawlogs for his mill, and by making roads and cause- 
ways upon and through it for a time, and then continued to 

cut wood and lightwood and hauled them off, and did such 
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acts and so used the said lot of land as: to advertize the true 
owner or other party of the holding at all times during the 
seven years, that there was an adverse holding; and if this 
was kept up for seven years, it was sufficient to give plaintiff 
a statutory title; but if it ceased at all at any time during 
the seven years, it will not do. 


J. RuTHERFoRD, for plaintiff in error. 


E. A. NisBet, for defendant in error. 


By the Court.—LuMpkIn, J. delivering the opinion. 


[1.] There is but a single question in this case: did the 
facts proven constitute adverse possession of the lot of land 
in dispute, so as to ripen into a statutory title in behalf of 
Samuel Griswold, the plaintiff ? 

The testimony is brief: Griswold owned a saw-mill near 
this uninclosed pine lot; for four or five yearshe cut stocks 
for his mill and hauled them from the premises, and made 
roads and causeways for that purpose; and for several years 
more, cut lightwood and firewood for the rail road off the 
land. It is conceded, for the purposes of this decision, that 
this kind of user continued for seven years. Was this such 
an open, notorious and visible occupation of this property, 
under all the circumstances of the case, as to manifest an in- 
tention on the part of Griswold to claim the fee? We think 
not. And no case, we apprehend, can be found to warrant 
such a conclusion. If such were the law, the title of almost 
every proprietor of uninclosed real estate in the neighbor- 
hood of all of our cities, towns and villages, would be jeopard- 
ized. For who has been fortunate enough to escape intru- 
sions and trespasses—similar in character at least, if not to 
the same extent? We can hardly conceive of a case where 
such acts as these would perfect a statutory title. The fallen 
logs removed for lightwood and firewood, and which consti- 
tute no part of the realty, would scarcely be missed or ob- 
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served by the owner, unless very familiar with his grounds; 
and the timber cut and carried away for lumber would only 
indicate by the stumps and tops which were left, that some 
wrong-doer or wrong-doers were making pretty free use of 
that which did not belong to them; but this would fall far 
short of conveying to che tenant in fee, notice that his right 
to his domain was seriously controverted. Unlike the build- 
ing a house, the cultivation of a field, the digging a mine, or 
even the belting of a pine forest for turpentine, the acts of 
trespass, established by the evidence, are too roving and dis- 
cursive to suggest the idea of a continuous possession. It 
does not appear but that this lot of land, or some portion, 
might not have been used for tillage or other purposes. 

But we forbear to proceed further upon this beaten path. 
That Griswold bona fide claimed this land under color of 
title, is not disputed. He bought it, took a deed for it which 
was duly recorded, paid taxes on it and appointed an agent 
to overlook it. But notwithstanding all this, we are clear 


that his occupancy was not of such a character as to bar the 
right of entry of the grantee or true owner, and the Circuit 


Judge should have instructed the Jury accordingly. | 
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IN THE 
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AT ATHENS, 


NOVEMBER TERM, 1856. 


Present—JOSEPH H. LUMPKIN, 
HENRY L. BENNING, fsa 
CHAS. J. McDONALD, 





No. 141.—Rosert Henperson, plaintiff in error, vs. Sam-. 
vEL §. Prtman, defendant in error. 


[i.] An attachment regular in all respects, except that it lacked the letters 
“J.P.” at the end of the signature of the Justice of the Peace, was dis- 
missed for wanting those letters : Held, that it was improperly dismissed.: 


Attachment, in Lincoln Superior Court. Decision by 
Judge James Tuomas, April Term, 1856. 


This was a decision of Judge THomas, dismissing an attach- 
ment on the ground that the same did not appear to have 
been issued by any officer authorized by law. The attach- 
ment professed, in the body thereof, to have been issued by 
“Benjamin Samuels, one of the Justices of the Peace for said 
county.” It was signed by Benjamin Samuels without the 
addition of the initials, J. P. 

This decision is assigned as error. 
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Tuos. W. Tuomas, for plaintiff in error. 


Lane, for defendant in error. 


By the Court.—Brnnine, J. delivering the opinion. 


Is there enough on the face of the attachment to show that 
Samuels signed it in his official, and not in his private char- 
acter ? 

If we take up every part of the attachment by itself, we 
shall find that each part, except the signature, has enough 
upon its own face to show that as to it, Samuels acted in his 
official, and not in his private character, and that the signa- 
ture has nothing upon its face to show in which character he 
acted. 

The caption is, “ By Benjamin Samuels, one of the Jus- 
tices of the Peace for said county.”’ In this caption, Sam- 
uels acted in his official, and not in his private character, if 
Justices of the Peace ever so act; for this caption is in the 
form which they always use. 

Every part of the body of the attachment corresponds with 
the caption, and is in the usual form. In every part of the 
body of the attachment, then, Samuels acted in his official, 
and not in his private character. 

The signature consists of his naked name. It is not fol- 
lowed by the letters, “J. P.’”’ or by any other letter, or by 
any word. The signature, therefore, taken by itself, has 
nothing to show whether Samuels made it in his official or in 
his private character. Therefore, the signature taken by 
itself, might stand either for an official or for a private act. 
There is no law which says that the signature ofa public 
officer shall be considered official only when it is followed by 
his official title, or by named letters standing for that title. 
And what law is there fixing the import of the letters, “J. 
P.?” The President, in signing a message, does not add his 
official title, or anything else to his name. Thus, then, it 
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appears that each part of the attachment, except the signa-. 
ture, shows for itself that as to it Samuels acted in his offi- 
cial, and not in his private character; and that the signa- 
ture, taken by itself, shows nothing one way or the other. 

This being so, it is to be presumed that, as to the signature 
also, he acted in his official, and not in his private character 
—it is to be presumed that he acted in one and the same 
character throughout ; for to say that a man does one half of 
an act in one character and the other half in another charac- 
ter, would be to make void both halves. Half an act is no 
act. And it is a rule of law, that interpretation shall, if pos- 
sible, be such as to make every part of the instrument have 
some effect, and especially be such as to prevent the instru- 
ment from being without any effect. 

We think, therefore, that the attachment was sufficient, 
and ought not to have been dismissed. 





No. 142.—Cotumsus F. Suivers, adm’r, &c. plaintiff in 
error, vs. BENJAMIN F. LatimER, executor, &c. defendant. 


in error. 


[!.] 5S died intestate, leaving real and personal property subject to distribu- 
tion among his widow, children and a grand-child. O, a minor son, be- 
queathed by will “all the negroes and effects” to which he was entitled 
in his father’s estate to his brothers and sisters equally, except one, (S,) to 
whom he gave $1.000. After the death of O, letters of administration 
were taken out upon the estate of his father; and fincing it impossible to 
divide the real estate in kind, it was sold under an order of Court with a 
view to a division: Held, that O’s share of the proceeds did not pass under 
his wi!l, but was equally distributable between his heirs at law. 


In Equity, in Hancock Superior Court. Decision by Judge 
Harpeman, August Term, 1856. 
VOL. Xx-93 
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William Shivers died intestate. Subsequently, William 
QO. Shivers, one of his heirs and distributees, and a minor, 
died, leaving a will, by which he bequeathed “ all his negroes 
and effects which he had, and which he was entitled to by 
law in his father’s estate,’’ to his brothers and sisters. After 
his death, administration was granted on his father’s estate, 
and under an order of the Ordinary, the lands of intestate 
were sold for the purpose of distribution. On the trial of a 
bill filed by the administrator for direction, the Court 
charged the Jury, “ that the proceeds of the sale of the real 
estate are to be considered and treated by his administrator 
as land and not as personalty, and as such, do not pass under 
the will of William OU. Shivers.” This’ charge is assigned 
as error. 

The case was heard ex parte. 


JounstTon; .T.-W. Tuomas, for plaintiff in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


[1.] William Shivers, sen. of Hancock County, died intes- 
tate in the year 1852, leaving a wife and ———— children, 
and one grand-child, whose parent had deceased. Shortly 
after his death, Oscar, a minor son, died, leaving a will be- 
queathing his “negroes and effects,” to which he was entitled 
in his father’s estate, to be equally divided among seven of 
his brothers and sisters, Sydney C. excepted, to whom he 
gave one thousand dollars. The testator appointed Benjamin 
F. Latimer his executor. 

After the death of Oscar Shivers, Columbus F. Shivers 
obtained letters of administration on the estate of Wm. Shiv- 
ers, sen. The real estate consisted of a plantation of about 
fifteen hundred acres of land, with a fine dwelling house and 
outbuildings upon it, an extra fine mill and mill-house, and 
a cotton factory. A division in kind being inconvenient, if 
not impossible, the administrator of William Shivers, sen. 
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obtained an order from the proper Court to sell, and did sell, 
‘the real estate. 


The question is, did the interest of Oscar Shivers in the 
real estate pass by his will? > 


Judge Tuomas held, and so instructed the Jury, that the 
proceeds of the sale of the real estate of Wm. Shivers, sen. 
deceased, was to be considered and treated as land, and not 
as personalty ; and as such, did not pass under the will of 
Oscar Shivers, but was to be equally distributed as an intes- 
tate fund among the heirs at law of Oscar Shivers. 


This decision is excepted to, and the line of argument sub- 
mitted in behalf of the plaintiff in error is this: It is insisted 
that there is no reasonable difference as to the equitable con- 
version of land into money, between this case and that of a 
testator requiring a sale of his real estate for the purpose of 

making an equal division ;* taking the bill to be true, and the 
‘fact is not denied, that in order to make an equal division, a 

gale was necessary and unavoidable; and that had Oscar 
Shivers lived, he would have enfoyed this interest as money 
—not as land. 

That had the order been granted for the sale before the 
death of Oscar Shivers, this property would have been trans- 
missible by Ris will; and that inasmuch as the necessity for 
‘the order was independent of his death, and existed before 
that event, the conversion should be considered as relating 
back to the timé oféhe death of William Shivers, sen. ; that 
Courts of Equity discourage the conversion of an infant’s 
money into land, because this would contract his power of 
bequeathing his property by will. (1 Vernon, 435 ; 19 Ves. 
123.) In this case, the conversion would enlarge that power. 

That Courts of Equity should lean as far as possible toward 
the conversion contended for, it being in harmony with the ge- 
nius of our laws, which discourage the ancient restrictions on 
land in England ; and especially as it accords with our Statute 
of Distributions, which places real and personal estate of an 
intestate on the same footing. 








~~ 
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This is the strength of the plaintiff’s case, as presented by 
the learned and able Counsel. . 

Whether property is to be treated and considered as real 
or personalty, must be determined in every case by the char- 
acter impressed upon it by the will of the testator, or by law, 
at the death of the testator or intestate. We are aware of 
no exception to this rule. Where the testator directs, by 
will, his land to be sold and the proceeds distributed among 
the legatees, in contemplation of law, the conversion was 
made at and from the death of the testator, because this was 
his intention. But the law, and not the intention of the 
party, fixes the nature of an intestate’s property at and from 
the time of his death; and-no subsequent conversion made 


_ by the representative by order of the Courts can change it. 


In this case, the heirs at law of Wm. Shivers, sen. took his 
landed estate either by descent or under the Statute of Dis- 
tributions, subject to the payment of his debts, if needed for 
that purpose, They might have enjoyed it as joint tenants 
or tenants in common. A sale was deemed preferable, and 
it was directed by the Ordinary. But that did not and 
could not alter the quality of the estate, with all the incidents 
attaching thereto. Upon the death of Oscar Shivers, one of 
the minor sons, his share was cast upon his mother, and 
brothers, and sisters; and it was not ins ower by will, 
being an infant, nor in the power of the Court by means of 
the sale thereafter! ordered, to divest the heirs at law of this 
minor of their interest in the | land. Ima M. S. case cited in 
Oxendon vs. Lord Compton, (4 Bro. Ch. Rep 285,) Baron 
Smythe says: “It is a prinétple not only as to lunatics, but 
infants, that no part of their property, during their incapa- 
city, can be changed to the prajudicg of the successor. This 
principle is proved in many cases.’ (See Note (3) to Raith- 
by’s Edition of Vernon's Reports.) 

It is true, that in the.case of the Earl of Winchelsea vs. 

Noreliffe, (1 Vernon 435,) the Lord Chancellor remarked, 
“That the infant at seventeen years might dispose of his per- 
sonal estate, though he could not of his real; and that if the 
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trustees, at their pleasure, might turn his personal estate into 
real, they thereby would debar the infant of the right and 
privilege which the law gave him, and might, at their pleas- 
ure, advance the heir and prevent an infant from providing 
for his younger children, which was unreasonable.”’ 

We have no fault to find with this suggestion. It is quite 
obvious, however, that the reason which gave rise to it cannot 
operate with us in this country. And further, that it does 
not favor the general proposition in support of which it seems 
to be cited, namely: that Courts lean to the policy of en- 
larging the testamentary power of infants.’ In many, if not 
most of the States of the Union, the power of making wills 
‘has been taken away from minors altogether. And it is 
hardly reconcilable with sound reasoning, that while one of 
immature years is incapable of contracting,to the amount of 
five dollars, except for necessaries, he may dispose, by will, 
of property of the value of thousands. 

The case of ex parte Philips, (19 Ves. 123,) decides only 
that where the conversion of money into land is made for an 
" ‘anfant, it should be so done as not to affect his powers over 
the property, by. will, which the law allows him to exercise 
during his minority. The Court was influenced, no doubt, 
by the same reason which prompted the observation of Lord 
King, in the case just examined from Vernones 

Counsel insist that the principle for which they contend is 
in keeping with the spirit of our laws, and especially with the 
Statute of Distributions—breaking down the distinction be- 
tween real and personal property. 

I admit that the power to devise land should be co-exten- 
sive in Georgia with that of bequeathing negroes. The law, 
however, is otherwise; and it is for the Courts to change it. 

Instead, however, of extending the testamentafy capacity 
toa real estate, would it not be better to restrict it as to slaves, 
at least until the infant attained to a certain age beyond that 
allowed by law for the disposition of personal property ? 
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No. 143.—Prerce Bar.ey, plaintiff in error, vs: THE State 
OF GEORGIA. 


[{1.] The Act of 1856, “declaring who are liable to serve as Jurors in crimi- 
nal cases,” &c. applies as well to cases happening before its passage as to 
those happening after its passage. 


Manslaughter, in Taliaferro Superior Court. Tried be- 
fore Judge Tuomas, August Term, 1856. 


Pierce Bailey stood indicted for the murder- of a negro, 
his slave ; he was convicted of voluntary manslaughter. The 
error assigned is, that the Court impannelled the Jury under 
the Act of 1843, and refused to impannel them under the 
Act of 1856—th® offence having been committed prior to the 
passage of the latter Act. 


Cons, for plaintiff in error. 


Sol. Gen. DANIEL, for defendant in error. . 


By the Court.—BeEnnina, J. delivering the opinion. 

® 

The Legislature, at its last session, passed an Act entitled 
“ An Act declaring who are qualified to serve as Jurors in 
criminal cases—regulating the manner of impannelling a Jury 
in such cases—declaring who are competent Jurors, and the 
mode and manner of ascertaining such competency—and for 
other purposes therein mentioned.” 

The question is, whether the Legislature intended the Act 
to apply, as well to cases happening before its passage as to 
cases happening after its passage. The Court below held 
that the Legislature intended the Act to apply to both kinds 
of cases. 

And the Court was certainly right, if the words of the Act 
are to govern on the question. 

The words of the title are, as we have seen, “in criminal 
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cases.” Criminal cases is an expression that includes crim- 
inal cases of every sort. 

The first section of the body of the Act is as follows: “ All 
free white male citizens who have arrived to the age of twen- 
ty-one years and not over sixty years, and resident in the 
county where the trial is to be had, and not being idiots or 


lunatics, shall be qualified and liable to serve as Jurérs upon . 


the trial of all criminal cases.” 


All criminal cases includes criminal cases of every kind. . 
The second section begins, ‘“‘ when any person stands in-- 


dicted,” &c. 
Any person is a universal term. 


Other parts of the Act correspond with these. See the- 


sixth and seventh paragraphs of the 9th section. 


There is no part of the Act that is nof consistent with. 


these parts, thus quoted or referred to. 
If, then, we go by the words of the Act, we must say that 


the Legislature intended the Act to apply as well to cases. 


happening before the passage of the Act, as to cases happen- 
ing after its passage. 
And in finding-the intention of the Legislature in any Act, 


we must always go by the words they use; at least, if in do-. 


ing so we are led to no very bad or very absurd consequen- 
ces. 

Making this Act apply as well to cases happening before 
its passage as to those happening after its passage, will lead. 
to no bad or absurd consequences. 

The Act is not worse for criminals than the law it takes 
the place of. It is perhaps better. It enlarges the class of 
persons qualified to serve as Jurors. It adds a question on 
the voire dire, to the two which the old law gave. For triors, 
to be appointed by the Court, it substitutes the Court itself, 
a tribunal at least equally as good. In other respects, the 
Act does not seem to differ materially from the old law. 

The Act, therefore, isnot an ex post facto law. 

The Act not being an ex post facto law, there can be no 
reason calling for an application of it to cases occurring after 
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its passage, that will not equally call for an application of it 
to cases occurring before its passage. In short, no bad effect 
will result from making the Act apply as well to cases ari- 
sing before its passage as to cases arising afterwards. 

Therefore, in order to ascertain the meaning of the Act, 
we must go by the words of the Act. And the words, 
as we have seen, extend as well to cases in existence at the 
time of the passage of the Act, as to cases coming into exist- 
ence afterwards. 

The conclusion therefore must be, that it was the intention 
of the Legislature which passed the Act, that the Act should 
extend as well to cases in existence at the time of the pas- 
sage of the Act as to cases coming into existence after that 
time. ; 

But it was argued that the Act could not apply to the for- 
mer class of cases, because another Act says, that that class 
of cases shall be governed by the laws in force at the time 
when the cases arise, “notwithstanding the repeal of such 
laws before the trial takes place.’ This other Act is the 
Code. It says this in the 34th section of its 14th division. 
(Pr. Dig. 662.) 

But this declaration of the Code is in conflict with the Act 
aforesaid, for it was the intention of the Legislature, as we have 
seen, that that Act should apply to all criminal cases. And 
that Act is the later Act. And leges posteriores priores con- 
trarias abrogant. 

‘ Besides, the later Acts expressly repeal “all laws in con- 
flict”’ with it. 

It was therefore the intention of the Legislature that passed’ 
the later Act, to repeal the section aforesaid in the Code. 
And that was an intention which that Legislature had the 
power to execute, notwithstanding the peculiar nature of the 
section. No Legislature has the power to curtail or to con- 
tract the power of a subsequent Legislature. The Legisla- 
ture that passed the Code, therefore, could not do aivything 
sufficient to prevent a subsequent Legislature from repealing 
the Code, or any part of it. 
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It was said in argument, however, that-in the case of Reyn- 


t 


olds vs. The State, (3 Kelly,) this Court had held that an * 


Act of 1848, on the same subject as this Act of 1856, and 
equally as comprehensive in its terms, did not repeal the se- 


cond section of the Code; and it was thence insisted, that 


the Court ought, by analogy, to hold that this Act of 1856: 
did not repeal that section. 

But the Acts of 1843 and 1856 are dissimilar‘in one im- 
portant respect. The Act of 1843 was harder upon crimi- 
nals than was the old law that it took the place of; the Act 
of-1856 was not harder upon criminals than the old law that 
it took the place of; therefore, the Act ‘of 1843 was an ex 
post facto law; i. e. an unconstitutional law, as to all crimi- 
nal cases in existence at the time of its passage, whilst the 
Act of 1856 was not an ex post facto law, i. e. was not an 
unconstitutional law, as to the criminal cases in existence at 
the time of its passage. 

Therefore, if it was the intention of the Legislature that’ 
the Act of 1843 should repeal the old law as to criminal ca- 
ses in existence at the time of its pasSage, it must have been 
the'intention of the Legislature that there should be either 
no law for the trial of those cases, or none but an ez post: 
facto—but an unconstitutional law. 

But as the Act of 1856 was not an ex post facto law, the 
Legislature might well have intended it to repeal the old law, 
and yet, not have intended that for the trial of criminal ca- 
ses in existence at the time of its passage, there should be 
either no law or none but an ez post facto—but an unconsti- 
tutional law. The Act of 1856, itself, would serve for the 
trial of these cases. 

Therefore, it does not follow, that because this Court held 
that the Act of 1843 did not repeal the said section of the 
Code, it must hold that the Act of 1856 did not repeal that 
section. 

So, we affirm the judgment of the Court below. 

What is said on this question disposes of the other. 


VOL. xx-94 


; 
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No, 144.—Jusse H.. Hiv7on, plaintiff in error, ve. Jouw T. 
Linpsay, defendant in error. 


[t.] For a single person to board and lodge four nights in the week in a 
particular district for the purpose of teaching school, will fix his residence 
there, under the Act of 1838, notwithstanding he may spend two nights of 
the seven at the house of his father, in another district. 


[2.] Whenever a Justice of the Peace removes from the district fgr which he 
has been elected and commissioned, he vacates his office. 


[3.] The Acts of an officer de facto, whether judicial or ministerial, are valid, 
so far as the rights of the public or third persons having an interest in such 
acts are concerned; and neither the title of such an officer nor the validity 
of his acts as such, can be*collaterally impeached in a proceeding to which 
he is not a party. 

[4.] An officer de facto is one who has the reputation of being the officer he 
assumes to be, and yet is not a good officer in point of law ; one who acts 
by color of an appointment, but is not in all respects legally qualified. 


[5.] A Justice of the Peace’who, notwithstanding his removal to an adjoining 
district, continues to act under his former commission, is an officer de facto, 
and his acts as such are not void, so far.as the public and third persons 
are concerned ; neither can they be invalidated in a proceeding to which. 
he is not a party. 


Motion, in Wilkes Superior Court. Decision by Judge- 
JAMES Tuomas, September Term, 1856. 


This was a controversy between judgments on a money 
rule. The fi. fas. in favor of Hinton were upon judgments 
rendered by one Bradford, as a J. P.. at a time when he was 
engaged in teaching school in a district adjoining that in 
which he claimed to be Justice. Four nights of each week 
were spent in the district where he taught school, and two. 
at his father’s house, in the other district, where he had pre- 
viously resided; and the seventh nights, sometimes at one 
place and sometimes the other; he was a single man, and his 
intention was, when he took the school, to return to his 
father’s at the expiration of six months. 

The Court below held the judgments void, and that they 
might be attacked on this rule. This decision is assigned as 


error. 
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BaRNeEvT, for plaintiff. 


ReEsB, for defendant. 
By the Court.—Lumpx1y, J. delivering the opinion. 


[1.] Did the Justice, Bradford, reside out of the district 
‘at the time he rendered the judgment in favor of Jesse H. 
Hinton? : : 

We concur with Judge Tuomas, that this question is to be 
determined, not by the Common Law, but by the Act of 
1838. That Statute was passed for the express purpose of 
‘fully’ defining what should constitute the legal residence 
of citizens and inhabitants of this State. The preamble 
recites, that ‘‘ whereas, no small degree of embarrassment has 
arisen and is likely to arise from the indefinite manner in 
which the place of residence of citizens and inhabitants of 
this State is defined by law; for remedy whereof, it was 
enacted, “That from and after the passage of said Act, the 
‘place where the family of any ‘person shall permanently re- 
side in this State, and the place where any person having no 
family shall generally lodge, shall be held and considered as 
the most notorious place of abode of such person or persons 
respectively.” (Cbd, 530.) 

What is the proof upon this point? Mr. Justice Bradford 
was a single man. Up to the time of his election, he had 
always lived with his father. Subsequently, he took a school 
in the adjoining district and slept four nights out of seven at 
the house where he boarded and taught; two he spent at his © 
father’s, and the other he divided between the two places. 
Under the Statute, it cannot be denied, that he “ generally 
lodged”’ out of the district for which he was elected. 

[2.] Did he thereby vacate his office? After carefully 
-collating all of the Acts upon this subject, we agree with the 
presiding Judge that he did. 

Justices of the Peace are to be elected by the voters of the 
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district in which he resides; and when a vacancy shall hap- 
pen by death, resignation or otherwise, (removal for instance,) 
provision is made for choosing a successor. (Cobb, 207.) 
And by the Act of 1809 (Cobd, 638) it is provided, that “in 
all cases where any Justice of the Peace shall resign or re- 
move out of the limits of the district for which he shall. have 
been appointed, it shall be the duty of such Justice to deliver 
his docket or book of entries, or a fair copy thereof, to his 
successor in office within sixty days after he may be commis- 
sioned, or deposit the same with the Clerk of the Inferior 
Court.” 

The implication is irresistible, that removal from the dis- 
trict works a forfeiture of the office. 

[8.] The last, and by far the most troublesome point: is, 
were the judicial acts done by this Magistrate during the 
five months that he generally lodged out of the district; in 
which he presided, void? And can they be collaterally, im- 
peached and set aside, in a proceeding to which he is,no 
party? 

We consider the doctrine well settled, upon great princi- 
ples of public policy, that the acts of an officer de facto, 
whether judicial or ministerial, are valid, so far as the rights 
of the public or third persons having an interest in such acts 
are concerned; and that neither the title of such an officer 
nor the validity of his acts, as such, can be indirectly called 
in question in a proceeding to which he is not a party. This 
doctrine has been established from the earliest period, and 
repeatedly confirmed by an unbroken current of decisions, 
both in England and in this country. (Zhe Abbot of Fon- 
tanne, Year Book 9, Henry 6, 33; Leach vs. Hewel, Cro. 
Eliz. 533 ; Harris vs. Jays, Cro. Eliz. 699; Knight. vs. 
The Corporation of Wells, Lutwytche, 508; King vs. Lisle, 
Andrews, 163, S. C.; 2 Str. 1090; The King vs. The Cor- 
- poration of Bedford Level, 6 East. 366; The Margate Pier 
ys. Hannam,.5,Eugl. C. LR. 278.) 

Indeed, the doctrine in these cases is universally applied 
. in England to officers de facto, from the lowest officer up to 
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the King. (1 Bla. Com. 204, 871; 1 Hale's P. C. 60; 
Foster, 397, 398 ; Hawk. P. C. b. 1, ch. 8, see. 1, 3.) 

The same doctrine has been repeatedly recognized and 
affirmed by the Courts of the Union. (Zhe People vs. Col- 
lins, T Johns. R. 549; Tucker vs. Aiken, 7 N. Hamp. R. 
113; Mason vs. Dillingham, 15 Mass. R. 170; Buckram 
vs. Ruggles, 15 Mass. R. 180; Fowler vs. Beebe et al. 9 
Mass. R. 231 ; Moore vs. Graves, 3 N. H. Rep. 408 ; Moore 
vs. Calley, 5 N. H. Rep. 222; Baird vs. Bank of Washing- 
ton, 11 S. ¢ R. 411; Cock vs. Halsee, 16 Peter's, 95 ; Me- 
Kinstry vs. Tanner, 9 Johns. R. 125; Wilcox vs. Smith, 5 
Wend. 231; The People vs. Bartlett, 6 Wend. 422; The 
People vs. Covert, 1 Hill, 674 ; Trustees of Vernon Society 
vs. Hills, 6 Cowen, 23; The People vs. The Corporation of 
New York, 3 Johns. Cas. 19; McKinn et al. vs. Somers, 1 
Penn. 297; The People vs. Hopson, 1 Denio, 574.) 

[4.] But conceding the foregoing rule to be well estab- 
lished, it is not always easy to determine what ought to be 
considered as constituting a colorable right to an office, so as 
to determine whether one is a mere usurper. An officer de 
facto is said to be one who exercises the duties of an office 
under color of an appointment or election to that office. An 
officer de jure is one who, in all respects, is legally appointed 
and qualified to exercise the office. A mere wsurper is one 
who undertakes to act as an officer without any color of right. 

Lord Ellenborough, in the leading case of The King vs. 
The Corporation of Bedford Level, defines an officer de faeto 
to be one “who has the reputation of being the officer he 
assumes to be, and yet is not a good officer in point of law.’” 
(Citing 1 Ld. Ray. 660.) 

[5.] Now the only point which presses at all upon our minds 
is, assuming that the office was vacated by the removal of the 
Justice, is he to be considered as a Justice, de facto, or a 
usurper merely? That he still had the reputation of being 
the officer he assumed to be, in the language of Lord Hllen- 
borough, there can be no doubt. His judgments and official 
acts were submitted to by the defendant in execution and 
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others, without objection or contestation. It is evident, that 
neither the Magistrate himself nor others believed his com- 
mission was forfeited by his removal, under the circumstan- 
ces. The question has been considered so doubtful as to 
require the final adjudication of this Court. 

In view of all the fucts of this case, the necessity of pro- 
tecting the rights of individuals and the security of public 
‘peace, maintaining the supremacy of the law and enforcing 
its due execution, we feel constrained to uphold the judg- 
““ments of this officer. It is not pretended that there is any 
“flaw or defect in his appointment; that he was not duly 
‘elected and qualified. There has been no chasm or hiatus 

in the regular discharge of his public duties under his com- 
mission. No attempt has been made to oust him on a quo 
warranto. His title to the office has never been directly 
drawn in question in a proceeding to which he was a party, 
and in which the evidence might be very different. The act 
done is one which he might perform as an officer de facto. 
Abbott, C.J. in Margate Pier Co. vs. Hannam, says, “ If 
the act of a Justice issuing a warrant be invalid on the ground 
-of the objection there made, all persons who should act in 
the execution of the warrant would act without any authority. 
A Constable who arrests, and a Jailor who receives a felon, 
“-would each be a trespasser 5 and a Constable and @ person 
- aiding him might, in some possible instance, become amena- 
“ble even to a charge of murder, for acting under an authority 
which they reasonably considered themselves bound to obey, 
~-and of the invalidity whereof they were wholly ignorant.” 
And-in view of these consequences, the Court there held 
that the acts of a Justice of the Peace were not void, although 
he had not taken the oaths nor delivered in the certificates 
required by law. By an Act of 51st of George 1V. c. 86, it 
was provided, that no person should act as a Justice of the 
Peace, unless he shall have taken and subscribed the oaths, 
and delivered in, at some general sessions to be holden in 
some of the cinque ports, the certificate respectively required 
~+to be taken and subscribed and delivered in by the Magis- 











Hinton vs. Lindsay. 
trate. And by an older‘Statute, (18 Geo. 2c. 20,) it is de- 





clared, that any person who shall act asa Justice without - 


being qualified as required by law, shall forfeit £100. 
In the case before us, we are called on, not only to invali- 


date the title of the officer, but to decide, that he acted asa | 


mere usurper, and that his acts are wholly void, ‘both as to 
individuals and the public. 

In Knowles vs. Luce, (Moore, 112,) a distinction was taken 
by the Court between copyholds granted by a steward of a 
manor who had color, but no right to hold a Court, and those 
granted by one who had neither color nor right, and who 
was, therefore, a mere usurper. The former were deemed 


valid—the latter, void. And the reason given for the dis~.. 


tinction is, that in the former case, “those for whom such 
acts are done, know not the extent of the steward’s title.” 


And Manwood, C. B. who delivered the judgment of the . 


Court, compares it to the case of an under-steward when the 
head steward is dead whom he considers to have color of 
authority ; so that if he assemble the tenants and they do 
their service at the Court, the acts which he does there are 
good. 

Lord llenborough, in commenting on this case, in 6 


East. already referred to, says: “ This doctrine of Manwood «. 


seems no more than what was the law in the case of all judi- 
cial officers, when the interest of the officers determined on 
the demise of the Crown; for though in consideration of law 
the commissions of the Judges, &c. immediately determined on 
such demise, yet, their intermediate acts, between the demise 
of the;Crown and notice of it, were good. (Citing 2 Hale’s 
P. C. 24; Cro. Chas. 97, Sir Randolph Crew’s case.) 

Upon the whole, in prospect of the great public mischief 
which the objection, if sustained, would spread throughout 


the land, and no notice having been given of the alleged va-. . 


cancy, and no opportunity to the officer to defend his title, 
we feel warranted in holding that the acts of the Justice can- 
no! be set aside in this collateral way. 
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No. 145,—Jzssz Conroy, plaintiff in error, vs. Taz Sram. 
OF GEORGIA. 


[1.] A casual remark made to or by a Juror, after he is sworn, to any person 
in the presence of the Court, is not, of itself, necessarily sugesetiye of such 
an irregularity as will set aside the verdict. 


[2.] The objection that a Juror is over sixty years, if tenable at all, is a dis- 
qualification which must be shown before he is sworn.in chief, and is no 
ground for a new trial after verdict ; especially if the fact was known to 
the defendant beforehand. 

[3.] The charge of the Court should always be construed in reference to the 
facts of the case in which it is given. 

[4.]. Every killing is presumed to be felonious ; and it is for the defendant, 
by proof, to justify or mitigate the homicide. 

[5.] When the only testimony in a criminal case is the defendant’s own con- 
fessions, while they are all admissible as evidence, it is for the Jury to 
weigh them and believe them or not, as they may consider them reasonable 
and probable, and in accordance with the truth of the case or otherwise. 


Voluntary manslaughter, in Wilkes Superior Court. Tried 
before Judge James Tuomas, September Term, 1856. 


Upon the trial of this case, the following evidence was sub- 
mitted to the Jury: 


Joun A. Downer sworn, says, that he got there a few 
minutes before deceased died. Prisoner asked Thomas Bol- 
ton if he could shave his son Jasper; deceased was about 
gasping his last breath when witness got there; this hap- 
pened on 22d day of May, 1856, at Mallorysville in this 
county ; witness knows nothing in regard to the killing. 

Knows nothing of the killing ; does not know that prisoner 
killed deceased; prisoner closed deceased's eyes; deceased 
gasped while prisoner was closing his eyes. 

JAMES M. HawKIns sworn, says, witness did not see the 
difficulty ; about 9 o’clock at night Dr. Wootten sent for wit- 
ness ; when witness got to the house of prisoner he found it 
very bloody and deceased badly cut; this happened at Mal- 
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lorysville, in this county, during the first of the last summer; 
the house and piazza were covered with blood; prisoner was 
in piazza—his arm bleeding ; deceased lay in the house; did 
not examine deceased that night; deceased seemed to be in 
great pain, and bled freely ; there was much blood about 
where deceased was lying; prisoner said his arm was cut; 
witness conversed with prisoner, and prisoner said if it was 
to do over again he would do it; that he was not sorry for 
it witness judged from prisoner saying that he was not sorry; 
prisoner said, in answer to the question, if he was sorry, “no 
sir-ree Bob, if it was to do over I would doit again;” did 
not see prisoner shed any tears; prisoner was very light and 
laughing—did not seem at all sorry that night; prisoner did 
not laugh hearty ; prisoner first said, when the affray com- 
menced, he was sitting down whittling with his knife; that 
Jasper got to choking his mother or sister, and that prisoner 
could not stand that—and then he got up and the affray 
commenced ; prisoner afterwards told witness, that when the 
affray begun he was lying on the bed by the door; Jasper 
came and attacked him on the bed and they went at it ; does 
not recollect what prisoner said in relation to the interfer- 
ence of his wife and daughter; witness does not recollect 
any statement of prisoner as to what happened after the af- 
fray begun; witness stayed at house of prisoner till daylight 
next morning; thinks deceased died next day—did not see 
him die; witness left before deceased died; witness exam- 
ined the house for blood that night; saw no blood in little 
room; only saw it in big room and piazza, and plenty in the 
yard; deceased seemed to be in a dying condition when wit- 
ness got there; witness thought he would die in a short time; 
witness saw no knives that night; some of the party looked 
about the house, but did not find any; saw two next day; 
did not see prisoner with knife; there was a good smart pud- 
dle of blood in yard by paling—not as much as half gallon. 

Deceased was lying in room; prisoner was sitting in piaz- 
za—said his arm was cut; thinks prisoner was bleoody—saw 


VOL. Xx-95 




































154 SUPREME COURT OF GEORGIA. 
+» Cohron vs. The State. 








blood on his arm—thinks it was left arm; witness never saw 
the wound at all; prisoner said it was that arm. 

Witness testified, on committing trial: Prisoner said, in 
the same conversation about doing it over again, that he did 
it in self-defence—always said it was done in self-defence ; 
witness looked at wounds on deceased—helped to dress him; 
wounds seemed broad and some small; some seemed cuts 
and some seemed to have gone in; can’t say that all could 
have been made by same instrument—probably may have 
been ; knew deceased ; worked with witness six months; ne- 
ver saw him in violent passion; had seen deceased drunk, 
but not in a spree; witness was there when Dr. Anderson 
was ; was with Dr. Anderson from 12 or 1 o’clock till wit- 
ness left next morning; saw no blood in little room; did not 
examine it particularly that night; went in next day and 
saw none; did not look on the bed for blood ; witness judged 
from deceased’s clothes and bed-clothes, and his general ap- 
pearance, that he had bled « great deal; there was blood on 
the left arm of prisoner; saw scratches on throat or face of 
prisoner—can’t say which—may have been finger nail 
prints ; prisoner said nothing about them to witness. 

One or two wounds may have been 4 or 5 inches long; 
does not know of deceased’s offering violence to any body ; 
never saw him at it; there was a great deal of blood on the 
floor of the large room and piazza—scattered pretty much 
over piazza; saw prints of bloody fingers on railing of piaz- 
za; saw some blood on the chairs ; saw four black places on 
the arm of deceased, above the elbow of the right arm; it 
looked as if it may have been done by the grasp of a hand. 

The black places seemed more over than on the top of the 
arm—behind the middle part of the arm—separate and dis- 
tinct black spots—probably an inch apart—fingers would 
have to have been separated to have made them; never saw 
deceased come into the shop in a rage; saw deceased stick 
his knife in the floor of the grocery and break it off. 

Upson R. Eapbs sworn, says, that he went to the house of 
the prisoner on the night that deceased was killed; heard 
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some one screaming and ran there ; everything was in confu- 
sion ; prisoner was sitting in piazza, leaning his arm on rail- 
ing; witness passed immediately through the house, and fol- 
lowed Dr. Wootten to where he was lying; deceased was ly- 
ing in the yard by the palings—was lying rather on his left 
side, with his head against the palings; deceased was pros- 
trated—means his strength—and not able to get up; witness 
ripped deceased’s clothes loose to see where he was wounded 
—only discovered one where he first opened the clothes; 
deceased was very bloody—great deal of blood about on the 
ground; witness and Dr. Wootten, Downer and Smith took 
deceased in and laid him on the floor—very little blood in 
the house—piazza very bloody; some one asked prisoner 
what was the matter? prisoner replied that he believed he 
had killed Jasper—was why witness went through; observed 
nothing peculiar in prisoner’s manner, when he said he sup- 
posed he had killed Jasper; knew prisoner and deceased 
some time before the death of deceased ; does not know their 
comparative strength ; when witness and party went out, 
prisoner pulled out a knife and said he had cut deceased with 
that knife; said he used little blade; knife exhibited is the 
knife referred to by witness; knife had as much blood on it 
as could stick to it. 


Saw asmall streak of blood through large room where 
prisoner walked through room or from prisoner—thinks he 
‘saw prisoner walk there; witness thinks it 8 or 9 o'clock | 
when he got there ; no one but family of prisoner was there « 
when witness got there ; saw wound on arm of prisoner that: 
was on railing—a flesh wound of ? of an inch long—bled a: 
good deal—it was the left arm; wound could have been made 
larger by the knife-blade exhibited, but not by a single stab; 
saw no other knife ; saw none on body of deceased—did not 
examine his pockets; heard prisoner say that if it was to do 
over, he would do it again, because he had done it in self- 
defence ; heard prisoner swear that night; never saw him 
cut up any shines; did not know him intimately; heard pris- 
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oner say that Jasper cut at or cut him first; does not remem- 
ber that prisoner stated to witness how the affray began. 

Did not see sister of deceased there when witness got 
there ; she came afterwards, when prisoner swore he would 
be d—d if he would not do it again if it was to do over. 

Dr. WILLIAM Q. ANDERSGN sworn, says, that he was re- 
quested to visit deceased about the 22d of last May, in the 
morning ; witness found deceased lying ona pallet on the 
floor ; conceived deceased to be in a dying condition at the 
time ; upon examination. witness found various wounds on the 
left arm, back, chest and abdomen; did not probe them; 
thinks he noticed 14 wounds—did not examine entire body; 
several of them, three or four, witness conceived to be fatal 
wounds; witness applied bandages to support the breast, 
while witness applied stimulants; two or three wounds 
reached the cavity of the chest, without penetrating the 
lungs ; witness is a practising physician ; was not there when 
deceased died ; the wounds witness examined would inevita- 
bly produce death; prisoner stated to witness that deceased 
had attacked him in bed—choked him and cut him when in 
hed, and that prisoner’s wife and daughter came to his as- 
sistance and caught hold of deceased, trying to get him away ; 
from that deceased turned and pursued his daughter out of 
the house towards the front gate in the yard; that deceased 
returned to the house in the piazza; prisoner met deceased 
at the door from the piazza to the house, and that he took 
deceased’s knife from him and cut him with it; witness saw 
no prints on deceased’s arm. 

Prisoner stated that he met deceased at the door and took 
deceased’s knife away and cut him with it; next morning 
witness saw the knife exhibited ; it had blood on the blade; 
witness is certain that prisoner said he teok deceased’s knife 
from him at the door; saw no wounds that penetrated the 
body less than half-inch wide; the wounds corresponded with 
the blade of the knife exhibited; witness stated, that that 
morning prisoner said he had done it entirely in self-defence 

—called witness’ attention to prints on his throat, which 
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seemed to have been done as if he had been choked; witness 
was not in the presence of prisoner all the time till the knife 
was found or exhibited to witness; was not with the body of 
deceased all the time till the knife was shown to him; was at 
Dr. Wootten’s probably two hours ; saw no wound on _priso- 
ner’s arm. 

Davin C. Downer sworn, says, he lives in Mallorysville; 
deceased and prisoner were drinking on the evening of the 
difficulty ; deceased was drinking most; witness keeps a re- 
tail store; deceased told witness in the morning, that he 
would want spirits, and he would send prisoner after it; 


wanted a pint; got a pint twice that day for deceased; saw 


a knife shown by prisoner about 9 o’clock ; after the affray 
prisoner said that was the knife he cut deceased with; the 
white handle knife exhibited was the one shown by prisoner; 
saw deceased with the other knife exhibited two or three days 
before the affray; searched and found the same knife in de- 
ceased’s pocket. 

Thinks deceased was very dissipated ; can’t say he is ae- 
quainted with the general character of deceased for violence ; 
the large knife exhibited is the knife found in deceased’s 
pocket; saw Mr. Smith take it from his pocket; some blood 
was on the blade when it was taken out; the white handle 
knife is the one prisoner said he cut deceased with. 

The Court charged the Jury, among other things, that “if 
they believed that the father disarmed the son, and then gave 
the mortal blow, he is guilty of voluntary manslaughter.” 

This decision is assigned as error. 

A new trial was moved— 

Ist. Because David Plumb, one of the Jurors, after having 
been sworn, left the jury box and walked about the court 
room unattended, conversing with various persons. 

2d, Because one of the Jurors, David Plumb, was over 60 
years of age, which fact was not known to prisoner’s Counsel 
until after said Juror was sworn in chief. 

3d. Because the Jury found against evidence. 

In support of the first ground for a new trial, John H. Dy- 
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son was sworn, and testified, that he saw David Plumb walk- 
ing about the court room after having been sworn in chief; 
did not see him outside the bar; saw him go to the Judge 
and say something to him; he also stated he weni to the So- 
licitor and tell him he was over age. The Court stated that 
this was the same communication made to the Court. Mr. 
Dyson also stated, he J.card a man tell Juror he did not be- 
lieve he was over age, from the looks of his head; did not 
see the Juror all the time he was out of the jury box; did not 
see him outside of the bar. 

In support of the second ground for a new trial, the priso- 
ner’s Counsel expressed himself ready to produce his affida- 
vit, swearing to his ignorance of the fact that the Juror, Da- 
vid Plumb, was over sixty years of age. This the Court 
deemed unnecessary, and decided that though both the pris- 
oner and his Counsel were ignorant of this disqualification, it 
was not a good ground for a new trial. The Juror was ex- 
hibited to prisoner; he had a right, then, to put him on oath 
or on triors, as to his age; he did neither. 

The Court refused a new trial, and this decision is assigned 
2g error. 


Foucue, for plaintiff in error. 
Sal. Gen. DANIEL, for the State. 
By the Court.—LuMPKIN, J. delivering the opinion. 


Ought a new trial to have been granted in this case? We 
propose to examine the several grounds upon which it was 
asked. 

[1.] Because one of the Jurors, David Plumb, after hay- 
ing been sworn in chief, left the Jury box, walking about the 
court-room unattended and conversing with various persons. 

It seems from the evidence of Mr. Dyson, the Clerk, that 
Mr. Plumb did not go outside the bar. He remarked, per- 
haps in an undertone, to the Judge and Solicitor General, that 
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he was over age. Some one observed that he did not believe 
him from the looks of his hair; the Juror wore a wig. 

We think this exception fully covered by the case of Epps 
vs. The State, (19 Ga. Rep. 602.) 

The 9th assignment of error in that case was, “that Joseph 
M. Williams, one of the Jurors, conversed with William 
Wood and another Juror after they were sworn to try the 
cause.” This transpired in open Court and in the presence 
of the Judge; and the Court say: “ With a crowded court- 
room it is impossible to prevent some casual remark of this 
sort. A Juror is, unexpectedly to himself, sworn and put upon 
the panel; he whispers to a friend some message to his fam- 
ily, or gives some directions concerning his horse. While 
we condemn the practice, as no one should speak to the 
Juror nor he to them without leave of the Court; still, no 
case has been found which decides that this is such an irreg- 
ularity as will entitle the prisoner to a new trial; such mis- 
conduct as will require the verdict to be set aside.”’ 

We forbear to enlarge upon this point. 

[2.] The next ground upon which the moticn for a new 
trial was made, was, that David Plumb, one of the Jurors 
who tried the prisoner, was over sixty years of age, which 
fact was not known to prisoner’s Counsel until after said 
Juror was sworn in chief. 

It is not pretended that the defendant himself was ignor- 
ant of the fact that David Plumb, the Juror, was over sixty 
years of age. We concur, however, with his Honor, Judge 
THomas, that the objection came too late. It is one of those 
disqualifications, if, indeed, it be one, which should be in- 
quired into before the Juror is sworn. The Juror is exhibited 
to the prisoner for that, amongst other purposes. How easy 
to get at the fact by propounding to the Juror himself the 
question. I have intimated a doubt, whether this be a dis- 
qualification. I know that the Act of February, 1856, pro- 
fesses to define who are both qualified and liable to serve as 
Jurors in criminal cases; and declares that all free white 
male citizens who have arrived to. the.age of twenty-one years, 
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and not over sixty, and residents in the county where the 
trial is to be had, and not being idiots or lunatics, shall be 
gualified and liable to serve as Jurors upon the trial of all 
criminal cases. 

Did that Statute intend to classify persons over three score 
years with infants, as having reached their second dotage? 
Nay worse—degrade them to the intellectual level of idiots 
and lunatics? Rampant and reckless as Young America 
may be, I can hardly believe that such was the meaning of 
the “reverend, grave and potent seniors” who enacted this 
law. Surely its reputed author did not design to commit 
felo de se by superannuating himself. 

This may constitute a good objection, if taken in time. It 
can never be allowed as a sufficient ground to grant a new 
trial. 

[3.] Again, it is said the Court misled the Jury and caused 
the conviction of the defendant, by erroneously charging 
them, that “if they believe from the testimony that the father 
disarmed the son and then gave the mortal wounds, that the 
accused was guilty of voluntary manslaughter.” 

The complaint is, that the facts thus supposed would con- 
stitute murder, and not manslaughter. 

[4.] [5.] As an abstraction, the objection is well taken. If 
a father disarms an unoffending son—disarms and kills him, it 
is certainly murder. But the charge is given in view of the 
facts proven and fully warranted by the evidence. That the 
son was slain by the father, was not denied. In contempla- 
tion of law, the homicide was murder. And it was for the 
slayer, by proof, to rclieve himself from this presumption, 
to reduce the offence from murder to manslaughter. And 
this he endeavored to do by the introduction of his own ac- 
count of the transaction, as testified to by several witnesses. 
The statements were confused and somewhat contradictory. 
It was for the Jury to weigh and compare them, and to de- 
termine which narrative was the most reasonable and prob- 
able. ‘The confession made to Dr. Anderson was, that the 
deceased “had attacked the prisoner in bed, choking and 
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cutting him; that prisoner’s wife and daughter came to his 
assistance and caught hold of deceased, trying to get him 
away; that he turned and pursued his daughter out of the 
house toward the front gate of the yard; that he came back 
to the house into the piazza: that prisoner met him at the 
door, took his knife from him and cut him with it. Witness 
saw the knife; the blade had blood upon it.” 

Now the instruction of the Court to the Jury was in refer- 
ence to this statement, and was fully sustained by it. The 
Judge was justified in charging, and the Jury in finding, that 
the killing was without malice. And malice is an indispen- 
sable ingredient in the crime of murder. And this super- 
cedes the necessity of considering the fourth and last ground, 
namely: that the verdict was contrary to evidence. 

If the adinission to Dr. Anderson was in accordance with 
the truth of the case, and the Jury had the right so to con- 
clude, the verdict they rendered would he the judgment which 
the law would pronounce upon the testimony. The killing 
was voluntary, upon a sudden heat of passion, and without 
any mixture of deliberation whatever. It is to be hoped that 
the 22d of May, 1856, the day of this memorable tradegy, 
will long be recollected in the village of Mallorysville. 
Twice on that day, Mr. Downer swears that the father was 
sent by the son to procure spirits at his grocery—under the 
maddening influence of which, the hands of that father was 
imbrued in the lifeblood of that son ! 
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No. 146.—E iz Pork, plaintiff in error, vs. RoBeRT ‘TooMBs, 
defendant in error. Rozsert Toomss, plaintiff in error, 
vs. EvizA Pops, defendant in error. 


[1.] “A motion was made for a new trial, and to the motion was appended 
what the motion referred to as a brief ofthe evidence. Two of the grounds 
of the motion related to evidence. The Court took up the motion, and af- 
ter hearing it in part, adjourned it to a specified time in vacation ; and at 
that time, adjourned it in such a manner that it was not again heard till 
the next regular term of the Court. At that term, the defendant in the 
motion moved to dismiss the motion, on the ground that the brief of the 
evidence liad not been approved by the Court or agreed to by the parties. 
The Court over-ruled that motion :” Held, that the Court did right. 

[2.] Whether a judgment is right or not, depends on whether it is what the 
facts warrant—the facts taken at the valuation put on them by the law— 
not at the valuation put on them by the Judge rendering the judgment. 

[3.] A general expression, used by a witness in place of a repetition of par- 
ticulars, or as an introduction to a statement of particulars, was admitted: 
Held, that the admission of the expression to the Jury, was not a good 
ground for a new trial. 

[4.] A defendant in error ts entitled to insist, in the reviewing Court, on all 
the grounds which he insisted upon in the lower Court, although that 
Court, in deciding the points brought before the reviewing Court, put its 
judgmeut on some of those grounds only. 


Trover, in Wilkes Superior Court. Decision by Judge 
JAMES Tuomas, September Term, 1856. 


Eliza Pope brought an action of trover against Robert 
Toombs, for several negroes. The defendant claimed as ad- 
ministrator of Henry J. Pope. 

Upon the trial, a verdict was rendered for the plaintiff at 
March Term, 1556, and a motion was then made for a new 
trial. 

At September Term, 1856, Counsel for plaintiff moved to 
dismiss the motion, because no brief of all the evidence in 
the cause had ever becn approved by the Court or agreed 
upon by Counsel, and such approval and agreement entered 
on the minutes. The motion was in the following words: 
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ExizA PorE 
v8. > Suit, ge. Verdiet for plaintiff. 

Rozert Toomss. if 

And now, at this term, comes the defendant, by his Attor- 
nies, Irvin and Barnett, and prays the Court for a new trial 
in said cause, for the grounds following, to-wit: 

1st. Because the Court erred in admitting as evidence be- 
fore the Jury, the words following in the testimony of Eliza 
Pope, viz: ‘The trade was not completed’’—such words be- 
ing the statement of a legal conclusion, and not of a fact— 
‘the facts, themselves, being elsewhere stated. 

2d. Because the verdict was contrary to evidence. 

3d. Because it was contrary to law. 

4th. Because it was contrary to the charge of the Court. 

And this defendant prays that this may operate as a sw- 
persedeas in said cause, and that the brief of the testimony 
hereto appended may be approved by the Court, and that the 
plaintiff may show cause, at once, why a new trial should not 
be granted—plaintiff, in open Court, waiving notice and far- 
ther service of grounds of application for new trial. 

IRVIN & BARNETT, Def’ts Att’ys. 


COPY OF EVIDENCE. 


SAMUEL BALDWIN’s interrogatories proved property in 
plaintiff prior to its going into possession of Henry J. Pope, 
defendant’s intestate, and proved value of property. 

I agree to the above as Baldwin’s testimony. 

a Signed, . THOS. R. R. COBB. 


COPY OF THE ANSWERS OF MRS. ELIZA POPE, 
PLAINTIFF. 


ExizA Popr 
v8. \ Trover on appeal, in Wilkes Sup. Court. 


-Rogpert Toomss. 


The answers of Mrs. Eliza Pope, the plaintiff, to interrog- 
-atories filed for her in the above stated case : 


Say ro eee 


See 
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To interrogatory ist. I was acquainted with Henry J. 
Pope; 2d. The negroes sued for in the above stated case did 
belong tome; 5d. They passed out of my possession into 
that of Henry J. Pope, under the following state of facts: 
Mr. Pope was buying uegroes to carry on rail road work; 
he applied to me on several occasions during the fall of the 
year 1852, to purchase my negroes. We finally agreed upon 
the prices for the negroes sued for, and also for a negro wo- 
man named Fanny. Another negro, Orry, it was agreed 
should be sent with the other negroes, and according as her 
health proved good or otherwise, we were to agree on a price 
for her when the trade was finally closed. This was in Oc- 
tober or November, 1852. The negro man and boy were 
carried off by Mr. Pope—the other negroes being hired out 
could not be delivered till the end of the year. (Hence, the 
trade was left open and unfinished.) At the end of the year 
I sent the negroes down to him, Orry with them. 

In January, 1855, I went down myself in order to have 
the trade between us closed. At that time, I had changed 
my mind as to Fanny, and Mr. Pope, through his wife, sig- 
nified his willingness to me to take her out of the contract. 
I remained in Stewart County near two months, (Mr. Pope 
being absent,) awaiting his return in order to conclude this 
trade. He did not return before I left. I had no doubt as 
to his integrity, and felt easy that the contract would be 
completed in its spirit when we met again; and hence, I left 
the negroes there—Orry with them. The trade was ah en- 
tire contract; that is, 1 mean the negroes were not sold sep- 
arately. ‘Phe object I had being to place family negroes to- 
gether, in the hands of a friend; and hence, the prices I set 
upon them were lower than the market prices of similar ne- 
groes. (I never considered the trade as completed, although 
had Mr. Pope lived and we had met again, I did not doubt it 
would have been completed.) Orry was sold just as much as 
any of the negroes. The only difference was, no price was 
agreed on as to her. In fact, being near relations and 
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friends, we left the whole matter open, subject to final ad- 
justment when the trade was closed. 

Orry has since been delivered back tome. Fanny, Ilearn, 
was sold by Mr. Pope in Alabama. ‘The price agreed on for 
Fanny was seven hundred dollars. There was no memoran- 
dum, note or other writing made as to these facts by us, as 
we expected to mect in the winter to complete the trade. 

Int. 2d. I do not consider that the negroes were sold by 
me to Mr. Pope, because the trade was not completed. We 
had made no agreement as to the terms of sale further than 
stated in the foregoing answer. There was no agreement or 
understanding as to whether cash was to be paid or credit 
given, nor as to the length of credit. As I have before 
stated, all these matters (except the prices of all the negroes, 
save Orry) were left open, and to be settled when the trade 
was completed. 

To the 3d and 4th, she answers: I have answered these 
questions fully. (The residue of these answers not read.) 


(Signed, ) KE. 8. POPE. 
Sworn to and subscribed before me, this 19th March, 
1856. THOS. R. R. COBB, 


Notary Public for Clark Co. 
The following are the interrogatories to Mr.s Pope: 


Exiza Pops \ 
vs. Lrover on appeal, in Wilkes Sup. Court. 
Robert ‘Toomns. J 


Interrogatorics on the part of defendant to the plaintiff, 
Eliza Pope, a material witness for him, residing out of Wilkes 
County. 

Int. Ist. Were you acquainted with Henry J. Pope in his 
lifetime? If so, state whether the negroes sued for by you 
in the above stated case ever belonged to you; and how they 
passed out-of your control and possession, into said Pope’s. 

Int. 2d. Please state if the negroes sued for by you in the 
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above stated case were sold by youto Henry J. Pope; when 
and what were the terms of the sale. 

Int. 3d. If the negroes sued for by you passed out of your 
control and possession into that of Henry J. Pope, state fully 
upon what terms. State the contract between you and H. J. 
Pope; particularly wiicther it was a contract of sale or hire, 
and the terms thereof. 

Int. 4th. State all you know that will show that the ne- 
groes sued for by you in the above stated case, really and 
legally belonged to the estate of H. J. Pope, and not to you; 
state that you have stated all which would show this. 

Signed, A. H. STEVENS, 
W. M. REESE, 
Def’ts Att’ys. 


Indorsed on the motion were the following entries : 


‘“‘T acknowledge due and legal notice of the within motion 
and grounds of application.” 


Signed, THOS. R. R. COBB, Piff’s Att’y. 
Filed in office March 28th, 1856. 
Signed, JOHN H. DYSON, Cl’k. 


“‘ By consent of both parties, by their Counsel, in open 
Court, upon hearing the within motion, it is ordered that the 
argument be continued at Warren Court, and the decision 
thereon be then pronounced, with leave for either party to 
except and take up the case thence to the Supreme Court. 
On failure to decide at Warren Court, then farther order to 
be then made.” 

‘Ordered by consent of both parties, at Warren Court, 
that this cause be heard at Oglethorpe Court ; in default of 
which it be heard at the next term of Wilkes Superior Court. 

(Signed, ) JAMES THOMAS, J. 8. C. W. C. 

April 7th, 1856.” 


The Court over-ruled the motion to dismiss, and plaintiff 
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excepted. The motion for a new trial was then heard; and 
after argument had thereon, the Court made the rule abso- 
lute on the first ground taken only. The defendant insisted 
on all the grounds. To this decision plaintiff and defend- 
ant both excepted. 

The two bills of exceptions were argued together. 


T. R. R. Coss, for Mrs. Pope. 
Barnett; Toomss, for R. Toombs. 
By the Court.—BrEnninoG, J. delivering the opinion. 


Tle Court over-ruled the motion to dismiss the motion for 
a new trial. .Ought the Court to have done so? This is the 
first question. 

The answer to this question depends, manifestly, upon 
this: Was the brief of the evidence a correct brief? And 
the answer to that question depends upon this: Had the 
brief been approved by the Court, or agreed to by the par- 
ties ? 

Had the brief been approved by the Court? The brief 
was appended to the motion and was referred to in the mo- 
tion. The motion also contained a prayer, that the brief 


might be approved by the Court. And the motion, in two: 


of its grounds, had reference to evidence. 

Now in entertaining such a motion at all, the Court had to 
have its attention drawn both to what the evidence was, and 
to what the brief said it was. If, therefore, there was any 
discrepancy between the two, that discrepancy must at once 
have come to the knowledge of the Court. 

But would the Court, with a knowledge of any such dis- 
crepancy, have entertained the motion until the error which 
made the discrepancy had been corrected? It is not suppos- 
able that the Court would. 

As, therefore, the Court did entertain the motion, it is to 
be presumed that there was no discrepancy between what the 
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evidence was, and what the brief’s representation of it was. 
In other words, the Court’s entertaining the motion was an 
implied sanction of the brief, the brief being a thing that 
made a part of the motion. 

The rule of Court does not require that the sanction of a 
brief of the evidence should be express. (2 Kelly, 478.) 

If the brief had the sanction of the Court, it needed noth- 
ing more; but I will, nevertheless, add a word on the other 
point, viz: whether the brief was agreed to by the parties. 

The Counsel for Mrs. Pope, the party defendant in the mo- 
tion, had notice of the motion and brief simultaneously. In- 
deed, the brief made a part of the motion. He saw from the 
start that the brief contained what the motion placed itself 
upon as the evidence. And if what the brief contained was 
really not the evidence, a demurrer to the motion on that 
ground would have been a complete bar to the motion, until 
the brief was mace to contain what was really the evidence. 
So, too, if the express approval of the Court to the brief was 
necessary, a demurrer to the motion on that ground would 
have been a bar to the motion, until the brief had received 
the express approval of the Court. 

But the Counsel for Mrs. Pope, instead of demurring to 
the motion on these grounds, or any others, met the motion 
on its merits. He withheld his objection until the term next 
after that at which the motion was made—a term at which it 
was too late, according to an early decision of this Court to 
obviate the objection by an amendment. 

What is the inference? That the brief was correct, and 
that the Court would have given the brief its express appro- 
val, had its attention been called to the subject during the 
time within which the exercise of the power of approval. by 
the Court would have been proper. 

Now will a Court tolerate such an objection, in the face of 
such an inference? Certainly not. A Court will have to 
say that such an objection must fall before the rule, declar- 
ing that objections for amendable matters must be presented 
before the time for amendment has past: otherwise, they 
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shall be considered as waived or as having had their founda- 
tions taken away by some implied agreement between the 
parties. 

[{1.] We think, therefore, that the Court was right in re- 
fusing to dismiss the motion for a new trial. 

The next question is, whether the Court did right in grant- 
ing the new trial? 

Four grounds were taken in the motion for a new trial : 

Ist. That certain words in the answer of Mrs. Pope had 
been admitted in evidence. 

2d. That the verdict was contrary to the evidence. 

3d. That the verdict was contrary to the law. 

4th. That the verdict was contrary to the charge of the 
Court. 

The Court said that it placed its judgment, granting the 
new trial, on the first of these grounds, and said nothing 
about the others. 

Does it follow, that because the Court below said nothing 
about those other grounds, they are not to be considered by 
this Court; and therefore, that the defendant in error is to 
lose the benefit, if any, of them? 

The answer must be no. 

There can be but a single final question for this Court, in 
any case; and that is, whether the judgment rendered in 
that case by the lower Court was right? 

Now any judgment of any Court is right, if it is such that 
it gives the party in whose favor it is rendered what the facts 
of the case, at the valuation placed on them by the law—not 
at the valuation placed on them by the Court rendering the 
judgment—say that he is entitled to have. 

If, therefore, certain of the facts of the case, at the valua- 
tion placed on them by law, say that the party in whose favor 
the judgment is rendered ought to have what it gives him, the 
judgment is right, even although the same facts, at the valu- 
ation placed on them by the Court rendering the judgment, 
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would say that he ought not to have what the judgment gives 
hm. - 

It follows, that this Court, in determining the question 
whether the judgment is right or not, must take into view all 
the facts of the case, and then ask itself whether, at the val- 
uation placed on them by the law, they give the party a right 
to have that which the judgment adjudges to him. 

This Court must, therefore, in this case, take into consid- 
eration the grounds of the motion that were passed over in 
silence by the Court below, as well as the other ground; and 
the Court must declare that the judgment is right, if it is 
supported by those grounds, even although it may not be 
supported by the other ground—the ground by which the 
Court below said it was supported. 

This being so, it was entirely unnecessary for the defend- 
ant in error to become a plaintiff in error, in order to get the 
benefit of the facts which the Court below failed to consider 
—the facts on which the second, third and fourth grounds of 
the motion rested. His bill of exceptions was superfluous. 
He can assert all of his rights in the present one—his adver- 
sary’s. 

- Therefore, this Court will have to consider all of the 
grounds of the motion. 

The first of those grounds was the “admitting as evidence 
before the Jury the words following in the testimony of Eliza 
Pope, viz: ‘The trade was not completed’; such words be- 
ing the statement of a legal conclusion and not of a fact, 
the facts themselves being elsewhere stated.” 

These words made a part of Mrs. Pope’s answer to the 
second interrogatory. That interrogatory was as follows: 
“Please state if the negroes sued for by you in the above 
stated case were sold by you to Henry J. Pope; when and 
at what, were they sold?” 

The answer to this interrogatory was as follows: “I do not 
consider that the negroes were sold by me to Mr. Pope, be- 
cause the trade was not completed. We had made no 
arrangement, as to the terms of sale, further than stated in 
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the foregoing answer. There was no agreement or under- 
standing as to whether cash was to be paid, or credit given, 
nor as to the length of credit. As I have before stated, all 
these matters (except the prices of all the negroes, save Or- 
ry) were left open, and to be settled when the trade was com- 
pleted.” 

Now did Mrs. Pope, by the words, *‘ because the trade was 
not completed,” mean to announce what was the conclusion 
to be drawn by the law from the facts of her case, as she had 
stated them; or did she merely mean to give what might 
serve, in brief, in the place of a repetition of the facts; or 
what might serve as an introduction to a new statement of 
some of the facts ? 


[2.] We think she meant only one of the two latter things. 
If the answer had been as follows, “‘I do not consider that 
the negroes were sold by me to Mr. Pope, because of the 
facts which I have already mentioned, and which, or some 
of which, I am about to mention again, viz. these: ‘We had 
made no agreement,’’’ &c. (in the remaining words of the 
answer,) the answer would not, as it appears to us, have been 
materially different from what it was. But if the answer had 
been this, it would have contained no words expressive of any 
legal conclusion. 

The meaning of particular words, used in any discourse 
whatever, is to be ascertained, if the meaning is dubious, from 
the context—from what precedes and from what follows the 
words. 

Therefore, we differ from the Court below as to this ground. 
And we think that it was not a sufficient ground to authorize 
the granting of a new trial. 

The next ground in the motion was, that the verdict was 
contrary to the evidence. 

We do not think that it was. 

The evidence showed that the price of Orry was not agreed 
upon. 

It showed, too, that the “trade” was a trade for the ne- 
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groes as a lot. If, therefore, the trade was incomplete as to 
any one of the lot, it was incomplete as to the lot. 

The next ground was, that the verdict was contrary to 
law. 

This was, doubtless, intended to be only a formal ground. 
We see no foundation for it. 

The next and last ground was, that the verdict was con- 
trary to the charge of the Court. 

This, too, was probably put in for form’s sake. The charge 
of the Court is not given; therefore, we cannot tell whether 
there was or was not any foundation for the ground. 

The conclusion, therefore, is, that none of the grounds 
were such as would justify the ordering of a new trial; and 
consequently, that the new trial ought not to have been 
granted. 

This disposes of the bill of exceptions of Mrs. Pope. 

The cause for Mr. Toomb’s bill of exceptions was, the 
failure of the Court to say what was the estimate it placed 
on the three last grounds in the motion for a new trial. 

There was no necessity for a bill of exceptions at his in- 
stance, to give him the benefit of those grounds. He was 
entitled to assert all the rights which those grounds gave 
him in the other bill of exceptions, in which he was defend- 
ant in error. 

The rights which those grounds gave him were considered 
in the determination made of that bill of exceptions. 

There is, then, nothing left for consideration in either bill. 
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No. 147.—Epwarp T. Lyner, vs. ARCHIBALD M. JAcKSON, 
defendant in error. 


[.] If the Clerk of the Court writes an appeal bond, reciting that all costs 
have been paid, and presents it to the appellant and his security for their 
signature ; tenders no bill for costs and makes no demand of them of the 
appellant ; and all the circumstances of the case show that it might be 
fairly presumed that the appellant had settled with the Clerk for the costs, 
and the Clerk puts the case on the appeal docket, the appeal will not be 
dismissed, although the costs have not been paid, and the Clerk makes a 
memorandum at the margin of the bond of the amount due for the costs. 


Appeal, in Warren Superior Court. Decision by Judge 
JAMES THOMAS, October Term, 1856. 


This was a motion to dismiss an appeal. The appeal was 
entered in the usual form, except that it was not attested by 
the Clerk; and below the appeal bond this entry was made 
by the Clerk : 


“Costs to appeal, $27 774, not paid. 
G. W. DICKSON, Clerk.” 


The ground taken for the motion was, that the costs were 
not paid. 

The Clerk testified that he demanded the costs of the At- 
torny of appellant, who asked if he demanded them in ad- 
vance. Some other conversation was had. The Clerk made 
‘out the bond and carried it to the appellant’s carriage, (he 
being an infirm man,) where it was signed by him and his 
surety. Nothing was said about the costs at that time. 
They were subsequently paid by the Attorney. The Court 
below dismissed the appeal, and this decision is assigned as 
error. 


Porte; Cong, for plaintiff in error. 


ToomBs; JOHNSTON, for defendant in error. 
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‘By the Court—McDona pb, J. delivering the opinion. 


[1.] The plaintiff in error, who was defendant in the Court 
below, executed an appeal bond, during the term of the Court, 
on the minutes of the ourt, which were signed by the pre- 
siding Judge. At the ottom margin of the bond was this 
entry: “Costs to appeal $27 274, not paid,” signed by the 
Clerk. A motion was made to dismiss the appeal, because 
the costs were not paid within four days after the adjourn- 
ment of the Court, and the appeal was dismissed on that 
ground; and to the decision of the Court dismissing the ap- 
peal, an exception was taken. The defendant’s Counsel, 
after the return of the verdict of the Jury, directed the Clerk 
to draw an appeal bond; the Clerk demanded the costs, 
and in reply, defendant’s Attorney asked if he wanted the 
costs in advance; the answer to this inquiry was not re- 
membered by the Clerk, who was the witness ; the Attorney 
told the Clerk that he would see the costs paid, soon after the 
adjournment of the Court, and to hold him responsible for 
them; the Clerk made no objection, and it was an arrange- 
ment between them; this conversation passed during the 
recess of the Court for dinner; no bill of costs was tendered. 
On the same day, the appellant and his security rode up in 
a carriage near the academy, where the Court was held. The 
appellant being an infirm man, the Clerk carried the book 
out and requested the defendant to sign the bond. No de- 
mand was made of him of the costs. It does not appear in 
the record that the appellant or his Attorney knew of the 
entry made by the Clerk, at the margin of the bond; the 
Clerk put the case on the appeal docket; the costs were sub- 
sequently paid by appellant’s Attorney, but not until the 
time for entering appeals had expired; the bond signed by 
the parties, and on the minutes of the Court, written by the 
Clerk, recites that defendant had paid all costs.. 

The facts of this case are not identical with those in Shoré 
vs. Cohen, (11 Ga. Rep. 39,) but the principle is the same, 
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and we will not disturb the ruling in that case. Such Stat- 
utes as ours, authorizing appeals, are usually construed 
strictly, and parties are generally held to a compliance with 
their terms; but the reasoning of the Court in the above case 
is strong and able, and we are not disposed +o depart from 
it, as it is more a matter of practice than of right, under the 
law. The appellee cannot be affected by the question. He 
has his security, and he cannot be called on for the costs ; 
for if they were not actually paid, the Clerk, who was the 
proper officer to collect them, is estopped, by his own acts, 
from saying that they were not paid. He wrote the bond, 
reciting that all costs were puid, presented it to appellant 
and his security for their signature, made no demand of costs 
at the time, and from what may be presumed to have passed 
between the appellant and his Attorney, it may be fairly in- 
ferred that he supposed the matter of costs had all been at- 
tended to. 

The judgment of the Court below must be reversed, and 
the case is ordered to be re-instated on the appeal docket, 
and stand for trial as other appeal cases. 





No. 148.—ALEXANDER JouNS7ON, plaintiff in error, vs. BEN- 
JAMIN F. Tatum, defendant in error. 


[1.] Ifthe Ordinary uses allthe means within his power to get some person 
to apply for letters of administration on an estate, and he fails to get any 
one to apply for such letters, he may force the office of administrator upon 
the Clerk of the Superior Court: and such Clerk will be bound to serve 
the office, whether willing to do so or not. 


Mandamus. Lincoln Superior Court. Decision by Judge 
James Tomas, April Term, 1856. 
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This was an application by the Ordinary of Lincoln County 
to the Judge of the Superior Court, to compel the Clerk of 
the Superior Court to take the administration of an unad- 
ministered estate, where no person would apply for or accept 
the same. The Court granted the order desired, and this 
decision is assigned as error. 


Rees, for plaintiff in error. 
T. W. Tuomas, for defendant in error. 
By the Court.—Brnn1n@, J. delivering the opinion. 


[1.] It seems that in this case, the Ordinary, after having 
employed in vain all the means within his power to get some 
person to apply for letters of administration on the estate, 
appointed the Clerk of the Superior Court the administrator. 

The Clerk having refused to accept the office the question 
is, whether the appointment was good—whether he can be 
compelled to perform the duties of the office. 

This question depends upon what is the meaning of a part 
of the Act of 1852, “to carry into effect the amended Con- 
stitution of this State, and for other purposes.” 

This second section of that Act declares, “ that in all cases 
where any estate is now, or shall be, unrepresented, either in 
the first instance, by the failure of any person to apply for 
letters of administration, &c. &c. “it shall be the duty of the 
Ordinary to vest the administration or guardianship of such 
estate either in the Clerk of the Superior or Inferior Court 
of the County, or in any other person or persons residing in 
said county whom he shall deem fit and proper for such ad- 
ministration, in his discretion—requiring bond and security 
as in other cases.” 

We think that the meaning of this part of the Act is, that 
the Ordinary is to have power, in such a case as the present, 
to make the Clerk of the Superior Court administrator, even 
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against the will of such Clerk. The words can hardly be 
made to give any other meaning. 

In support of this view, much of what is contained in the 
fourth section of the Act, may be also relied on. 

We therefore say, that in our opinion the Ordinary may, 
in such a case as the present, force the office of administra- 
tor upon the Clerk of the Superior Court of the county, 
against the will of the Clerk. 

What is to be the effect of an inability in the Clerk to give 
the bond, is a question not made; and therefore, one not de- 
cided. 

Nor do we decide whether, if the Clerk, when appointed, 
refuses to serve the office, the remedy against him is by man- 
damus. The Connsel for the plaintiff in error desired us to 
decide only the question which we have decided, professing 
a willingness that the judgment might be affirmed if that 
question were decided against him. That having been deci- 
ded against him, we affirm the judgment. 





No. 149.—Errorp M. Booxer and others, executors, &c. 
plaintiffs in error, vs. JAMES S. Booker and others, defend- 
ants in error. 


[1.] Every bill to perpetuate testimony, is a bill to take testimony de bene 
esse and the evidence thus taken cannot be read at the hearing or trial, if 
the witness be alive and capable of examination. 

[2.] Every bill to take evidence de bene esse, is a bill to perpetuate testimony. 

{3.] Bills of both descriptions have their origin in an order of the Court of 
Chancery passed during the reign of Philip § Mary. 

[4.] This mode of taking testimony is a departure from the ordinary method, 
and the Court has laid down strict rules in regard thereto to prevent its 
abusive use, and to protect the rights of parties: 


VOL. xx-98 





778 SUPREME COURT OF GEORGIA. 


Booker et al. vs. Booker et al. 








[5.] A bill technically called a bill to perpetuate evidence, must set forth 
facts which show either that the matter to which the testimony will apply, 
cannot be immediately investigated in a Court of Law; or if it can be so 
investigated, the sole right of action belongs to the other party; or that 
the opposite party has interposed some impediment to an immediate trial 
of the suit, so that there is danger of a loss of the evidence before trial. 

[6 ] A party in possession of property, in respect to which he apprehends » 
suit, is not the only person who may file a bill to perpetuate testimony, but 
any person whose rights are likely to be endangered by the loss of evi- 
dence ; and when it is not the fault of such person, that the facts cannot be 
investigated at law, may have this remedy; but his bill must state all th 
facts necessary to entitle him to it. 

[7.] The bill in this case sets forth all the facts necessary to entitle him to 
an order to perpetuate the testimony of the witness, and the prayer that 
the testimony may be taken de bene esse, does not change its distinctive 
character. 

[8.] The bill is amendable, if the facts are not stated with sufficient distinct-) 
ness. 


In Equity, in Wilkes Superior Court. Decision by Judge 
James Tuomas, September Term, 1856. 


This was a bill filed by James J. Booker and others to 
perpetuate the testimony of one Moses Sutton, an aged man, 
and of infirm health, laboring under two diseases, viz: con- 
sumption and dyspepsia ; as to the value of the hire and other 
things in reference to a certain slave for which the complain- 
ants intended to bring suit against the executors of R. Booker :: 
but which suit could not be brought, because 12 months had 
not expired since the death of R. Booker. ‘To this bill a de- 
murrer was filed. 

Ist. Because this was not a case authorizing such a bill. 

2d. Because the name of the slave is not given, and the 
facts are too loosely stated. 

The Court over-ruled the demurrer, and this decision is 
is assigned as error. 


Reese; Toomss, for plaintiffs in error. 


Barnett; Tuomas, for defendants in error. 


| 
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By the Court.—McDona_p, J. delivering the opinion. 


The bill in this case was filed to perpetuate the testimony 
of Moses Sutton. The prayer is, that the testimony may be 
taken de bene esse. The complainants allege in their bill 
that they are about to file a bill in Equity against the defend- 
ants, as the executors of Richardson Booker, deceased, for 
an account of a certain slave and other property held by the 
testator in his lifetime, the property of the complainants, and 
the profits and income arising from the hire and labour of the 
slave aud other property ; that the testator, in his lifetime, 
and the defendants, his executors, since his death, have failed 
to account for the said slave, other property and profits; 
that suit has not been instituted, because twelve months have 
not elapsed since the probate of the will; that Moses Sutton, 
70 years old or upwards, of infirm heath, afflicted with con- 


‘sumption and dyspepsia, is the sole witness to a material 


fact in the cause to be instituted, to-wit: that the defendant’s 
testator, in his lifetime, acknowledged his obligation to ac- 


-count to the complainants for the negro and his annual value, 
and the value of other property ; and that there is danger of 
-said evidence being lost to complainants. 


The defendants demurred to the bill on two grounds: 
ist. That complainants have no right, in Equity, upon the 
facts stated in their bill, to proceed to take the testimony of 


Moses Sutton, the witness, de bene esse, there being no alle- 


gation that an action at Law was pending in any Court for 
and concerning the matters stated in said bill, which must 
have been the case to take the testimony de bene esse. 

2d. That the charges and allegations of complainants in 
said bill, respecting the rights therein spoken of, are so gen- 
eral, and inadequate, and uncertain, that no equitable relief 
can be granted respecting the same. 

The Court below over-ruled the demurrer, and his decision 
is excepted to. 

[1.] The defendants’ Counsel insist that the bill cannot be 
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supported to take the testimony of the witness de bene esse, 
because there is no action pending. Every bill to perpetu- 
ate testimony is a bill to take testimony de bene esse; that 
is, to take the depositions of the witness to be allowed at the 
hearing of the cause pending or to be instituted, on condition 
that the witness, for any cause cannot, be produced for exami- 
nation; or that it is just and proper, under a full considera- 
tion of the circumstances of the case, that the evidence should 
be read. 

[2.] So, every bill to take testimony de bene esse, is a bill 
to perpetuate testimony. It is to take the evidence of a wit- 
ness who, for certain specified reasons, might not be able to 
attend the trial. The American Editor of Mitford's Chan- 
cery Pleading remarks, that “bills to perpetuate testimony 
seem divisible into two kinds, namely: bills to perpetuate 
testimony specifically, so called; and bills to take testimony 
de bene esse.” (P. 62, N. (1.) 

[3.] It seems, from an order of the Court of Chancery in En- 
gland, in the reign of Philip § Mary, that the Chancellors 
had placed many restraints on the perpetuation of testimony, 
but that the examiners of the said Courts had not, until re- 
cently, been restrained in the examination of witnesses in 
perpetual memory, in their offices, whereunto they had been 
sworn; whereupon, that order was passed which is, undoubt- 
dely, the foundaticn of the bills since used to perpetuate evi- 
dence. (See 2 Am. Ed. Grresley’s Eg. Ev. 129.) 

By that order, the party who desired to have a witness 
examined, was required to frame a bill containing the cause - 
why he would have the witness examined ; and thereupon, 
should sue out a writ for that purpose ordained, and deliver 
it to the opposite party, whereby he might have notice to have 
the same or any other witnesses examined. (Jd.) Bills 
which are now called bills to perpetuate testimony, and bills 
to take evidence de bene esse, have this common origin. In 
neither case can the evidence taken under this proceeding be 
used, if the witness is at the trial or is able to attend, or his 
testimony can be had in the usual way. 
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[4.] Itis a departure from the ordinary mode of taking 
evidence, and the Court of Chancery has been very strict in 
its requisitions upon parties who apply for the extraordinary 
privilege, that it may be well assured that the exigency of 
the case demand it. 

[5.] The Court will not allow its authority to be used to 
fish for evidence to sustain a projected law suit; hence, 
where the application is to perpetuate testimony in cases 
where there is no suit, or one party is impeded by the act of 
the other, from prosecuting a pending suit, the applicant 
must show that ‘the facts to which the testimony of the wit- 
nesses proposed to be examined relates, cannot be immedi- 
ately investigated in a Court of Law; or, if they can be so 
investigated, that the sole right of action belongs to the other 
party ; or that the other party has interposed some impedi- 
ment (as an injunction) to an immediate trial of the right in 
the suit at Law; so that before the investigation can take 
place, the evidence of a material witness is likely to be lost, 
by his death or departure from the country.” (Story’s Hq. 
Pleading, §303.) 

[6.] An opinion seems to prevail to some extent, that a bill 
to perpetuate testimony will not lie at the instance of a 
party who has not possession of the property which is to be 
the subject of litigation ; and that such proceeding will only 
be allowed to a party who is in possession, whose right or 
title is liable to disturbance at the instance of another whose 
movements the complainant cannot control. This is a mis- 
take. It is true, that a complainant who has a right of action 
for property out of his possession, cannot sustain a bill to 
perpetuate testimony before action brought, because he has 
it in his power to sue and obtain the evidence in the usual 
way. 

But the instance stated is not the on’y one in which testi- 
mony may be perpetuated. In every case in which a com- 
plainant has a vested. interest in a matter which is likely to 
become the subject of litigation, however small or contingent, 
and it cannotbe investigated in a Court of Law or Equity, 
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‘either from his inability from any legal cause to institute a 
suit, if he should be the plaintiff; or having sued, he is im- 
peded by the act of the other party from prosecuting his suit, 
and his interest may be endangered if the evidence in sup- 
port of it is lost, he may have the testimony of his witnesses 
perpetuated. This is the principle to be collected from the 
authorities, and it is in accordance with justice and common 
sense. (Story’s Hy. Pl. §3801, §c.; Lube’s Eg. Pl. 134; 

«Gres. Eq. Ev. 1380; Smith’s Ch. Pr. 484.) 

[7.] The bill should state every matter which is necessary 
to entitle the complainants to this remedy, to-wit: their in- 
‘terest; the reason why suit cannot be instituted; the subject 
matter of the controversy, and the proof they propose to 
make; the interest or the duty of the defendants to contest 
the right or title; the ground of necessity for perpetuating 
the evidence. 

This bill is full on these points, and we are of opinion that 
the prayer merely, that the testimony may be taken de bene 
- esse, does not divest it of its distinctive character as a bill to 
perpetuate testimony given to it by its structure. The bill 
is amendable, in this respect, if an amendment was necessary. 
A bill to perpetuate testimony may be amended, in England, 
after the testimony has been taken under it. (Story’s Hq. Pl. 
note to §306.) 

Under our liberal Statutes of amendment, it is impossible 
‘that a bill should be dismissed for a mere technical error, 
The first ground of demurrer ought to have been over-ruled. 

[8.] The second ground of demurrer raises the question of 
the sufficiency of the allegations to entitle the complainant to 
the order he prays for. It is insisted that the allegations of 
the bill are insufficient, because the name of the slave is not 
set forth, for whom and for whose hire an account is to be 
asked, and because the other property is not described. The 
allegations in regard to the slave and the hire, are as full ag 
usual in a bill calling a party to account for the value and 
hire of slaves, but not so in respect to the other property. 
The bill was amendable in that particular, and an amend- 
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ment ought to have been ordered by the Court, if he had" 
considered it defective. The testimony sought for had been. 
taken; and if it is confined to the slave and the hire, it ought 

unquestionably to be received; andif it goes beyond, to other 

- property, it will depend on the notice which the defendant 

had, through the direct interrogatories, of the evidence sought 

to be made, so as to enable him to cross-examine the witness 

in regard thereto, whether that part of the evidence should 

be read at the hearing of the cause. We will not send the 

case back merely for the purpose of making an amendment 

which would be allowed as a matter of right. 

Judgment affirmed. 





No. 150.—Isaac WILLINGHAM, guardian, plaintiff in error, . 
vs. BENJAMIN F. BentLEx and another, executors of E. . 
Garrett, deceased. 


[1.] G, by his will, directed his lands and all his perishable property, inclu- 
ding one slave by name, to be sold, giving three-fourths of his estate, in- 
cluding twenty-one negroes, to three grand-children : to one of whom he 
gave $500 extra of an equal share, “and more if need required,” to defray 
the expense of his raising and giving him a good English education. The . 
testator left it to the discretion of his executors, whom he nominated “ to 
carry his will intofull effect,” whether or not the negroes should behired out 
or land purchased and they be kept thereon, so as to be treated with hu- 
manity, and raised so as to benefit the heirs: Held, that the title to the 
property bequeathed to the grand-children, did not so vest in them at the 
death of the testator as to entitle their guardian to sue for and recover it, 
but that the executors were clothed with a personal trust, for the purpose of 
carrying into effect the objects and intentions of the testator, both as it 
respects the property and his grand-son, to whom the extra allowance 
was given. 


In Equity, in Lincoln Superior Court. Decision by Judge 
JaMeES Tuomas, April Term, 1856. 
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Eli Garrett, by his will, gave one-fourth of his estate to 
his wife. 

* Item 4. I will that the sum of $500 or more, (if need re- 
quired,) be set apart out of my estate for the express purpose 
of raising and educating my grandson, George C. Willing- 
ham, so far as to give him a good English education, over 
and above his equal share, of my other two grandchildren, 
viz: Nancy J. Willingham and William N. Willingham.” 

The remaining three-fourths of his estate “‘ be equally di- 
vided between my grandchildren, viz: Nancy C. Willing- 
ham, William N. and George C. which last named child was 
given by his father (Isaac Willingham) to myself and wife 
during our natural life, or until he becomes of age.” 

“Item 8. I will that it shall be left at the discretion of my 
executors whether or not the negroes shall be hired out, or 
land purchased, and they be kept thereon so as to be treated 
with humanity, and raised so as to benefit the heirs of my 
estate.” 

Item 9 appointed executors to the will “to carry the same 
into full effect.” 

The guardian of these grandchildren filed a bill for the 
recovery of this estate. On demurrer the Court sustained 
the demurrer, and this decision is assigned as error. 


Reese; Toomps; L. SreruHens, for plaintiff in error. 
T. W. Tuomas, for defendants in error. 
By the Court.—Lumrkw, J. delivering the opinion. 


[1.] The only question in this case is this: Did the title 
to the three-fourths of the estate left by the testator to his 
grandchildren vest in them at his death, so as to entitle their 
» guardian, during their minority, to recover it from the exec- 
utors ? 

After careful examination, and with but little legal light 
from the books to guide us, we have come to the conclusion 
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that the will confers upon the executors a power coupled with 
a trust; and that consequently, they have the right to with- 
hold the property for the purpose of carrying out the objects 
and purposes of the testator. 

The executors are directed to sell all the land and one 
slave. It is:then left to their discretion whether or not the 
negroes shall be hired out or other lands be bought and they 
kept thereon, so as to be treated with humanity, and raised 
so as to benefit the heirs of his estate—meaning, doubtless, 
his grandchildren. Whether the twenty-one slaves be- 
queathed to the grandchildren, in the absence of any provis- 
ion respecting them in the will, should be hired out and kept 
together, and worked on land to be purchased for that pur- 
pose, would be a matter to be decided by the Ordinary and 
the guardian. But Mr. Garrett saw fit to withdraw this 
power from their control and vest it in his friends, Mr. 
Spiers and Mr. Bentley. Tad he not the right to do so? 
And should he not be allowed Azs wil in this respect, contra- 
vening, as it does, no rule of the law? 

But, it is argued, the election once made by the executors, 
there is no reason why they should not withdraw or abdicate 
in favor of the guardian. But we apprehend the discretion 
given to the executors was continuing until the trust should 
terminate by the marriage or coming of age of one of the 
cestui que trusts. . If the executors decided to hire the slaves, 
they were clothed with authority to place them with such 
persons and in such parcels as humanity might dictate; and 
thereby, as the testator very properly believed, best subserve 
the interest of his grandchildren. Or they might try, first, 
the experiment of hiring; and if that failed to work well, re- 
sort to the other alternative allowed by the will. 

Should one of the executors die, this being a personal 
trust which could be performed only by both, it would be 
determined. The same result would follow should the exec- 
utors, or either, fail or refuse to act. It is not such a trust 
as that a Court of Equity would lay hold of and execute it. 
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As to the-extra allowance of $500, “or more (if need re- 
quired,’’) set ‘apart out of the estate for the express purpose 
of defraying the expense of raising and educating George 
Orawford Willingham, one of the three grandchildren, so far 
as to give him a good English education, over and above his 
equal share with the other two, we think this trust also was: 
confided to the executors; and that they, and not the guar- 
dian appointed by the Court, are responsible for its proper: 
execution. 





No. 151.—Errorp M. Booxsr et al. executors, &c. plaintiffs 
in error, vs. JOHN M. Booker et al. defendants. 


[1.] When there is a subject that fits and satisfies a description in every 
particular, and there is another subject that fails to fit and satisfy the des- 
cription in an important particular, the presumption to be made is, that 
the former subject, and not the latter, was the one intended by the des- 
cription. ' 


In Equity, in Wilkes Superior Court. Decision by Judge 
JAMES Tuomas, September Term, 1856. 


By the 3d item of Richeson Booker’s will, “he gave and 
devised unto his beloved wife, Easter Booker, and direct my 
executors hereinafter named, to, deliver unto her all the pro- 
perty, both real and personal, that I made a deed of gift unto: 
her, dated the 17th of September, 1851, at my death.”’ 

After sundry specific legacies, he gave the residue to cer- 
tain children and grandchildren. By a codicil added to his 
will three days after its execution, he gave to his wife 21 
negrocs out of the residuum. 

The residuary legatees filed a bill against the executors, 
setting forth these facts; and farther, that it appeared that 
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there were'two papers executed by testator to his wife, on 
the 17th September, 1851, copies of which are as follows : 


GEORGIA, WILKES County: 

Know all men by these presents, that I, Richeson Booker, 
of the said State and county, for and in consideration of the 
natural love and affection I have and bear to my beloved wife, 
Easter Booker, of the same place and for and in considera- 
tion of the sum of five dollars cash in hand, paid by the said 
Easter Booker, the receipt whereof is hereby acknowledged,. 
do by these presents give and grant unto my said wife, Easter 
Booker, at my death, the following negroes, to-wit: Dafney, 
old Solomon, old Nancy, old Peggy and her ten children, to- 
wit: Oliver, Isham, Elbert, Jefferson, Randal, Ben and Joe; 
also Harriett and her five children, to-wit: Martha, Susan, 
Jesse, Matilda, and Sarah; Viney, Savanah and Amey, the 
grand-daughter of old Peggy ; also Ben, the husband of old 
Peggy; also Abe and Milley, together with her four children, 
to-wit: Tener, Moses, Cassander and Charity; also Beley 
and her six children, to-wit: Venus, Elijah, Clara, Ned, 
Catharine and George; also Winney and her child, Squire, 
and Osborne, Spencer, Milley, Linda, Gilbert and India; 
also old Ceaser and little Ceaser, the husband of little Peg- 
gy. ‘To have and to hold the above-mentioned negroes, with 
their increase, to her, the said Easter Booker, her heirs and 
assigns forever. gr 

In testimony whereof, I have set my hand and fixed my 
-seal, this 17th day of September, 1851. 

RICHESON BOOKER. [L1. s.] 

Signed, sealed and delivered in presence of 


TrmoTuy DurFry, 
Horace E. Pascnat, 
Tuomas H. Strotuer, J. P. 


Groreia, WILKES County: 

This indenture, made this 17th day of September, in the 
year of our Lord, eighteen hundred and fifty-one, between 
Richeson’ Booker, of'said State and county, of one part, and 
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Easter Booker, wife of the said Richeson Booker, of the said 
place of the other part, witnesseth that the said Richeson 
Booker, for and in consideration of the natural love and affec- 
tion which he has and bears to his said wife, Baster Booker, 
and for and in consideration of the sum of five dollars cash 
in hand, paid by the said Easter, the receipt whereof is here- 
by acknowledged, have given and granted unto the said Eas- 
ter Booker, her heirs and assigns, all that tract of land situ- 
ate, lying and being in the County of Wilkes, containing fifteen 
hundred acres, more or less, adjoining lands of Kauffman 
Gresham, John Florence, Amos Hugaly, E. S. Pass, Allen 
T. Holliday and Samuel Paschal, and lying on the waters of 
Upton and Camp creek, with all the rights, members and 
appurtenances to said lot of land belonging or in any way 
appertaining. To have and to hold the above described lot 
of land, unto her, the said Easter Booker, her heirs and as- 
signs, together with all the rights, members and appurtenan- 
ces to the said lot of land, in anywise belonging to her and 
their own proper use, benefit and behoof forever in fee simple. 
And the said Richeson Booker, for himself, his heirs, execu- 
tors and administrators, the said given and granted premises 
unto the said Easter Booker, her heirs and assigns, will war- 
rant and forever defend the right and title thereof against 
themselves and against the claims of all other persons what- 
ever. Also, ten horses or mules, such as she may choose 
from all my horses and mules, together with as many farm- 
ing utensils as she may think proper; to take, also, twenty 
head of cattle, such as she may choose from my stock of cat- 
tle; also, fifty head of hogs, such as she may choose from all 
my stock of hogs; also, the household and kitchen furniture, 
as much as she may think proper to keep. 

In testimony whereof, the said Richeson Booker hath here- 
unto set his hand and affixed his seal, the day and year first 
above written. RICHESON BOOKER. [t. 8.] 

Signed, sealed and delivered in presence of 

TimoTHy DuFFy, 
Horace E. Pascuat, 
Tuomas H. Srrotuer, J. P. 
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The bill alleged that the executors claimed that both of 
these papers were affirmed by the said 3d item of the will; 
whereas, complainants alleged that the paper conveying the 
land and perishable property alone was described in said 
item. The prayer was for an account for the negroes con- 
tained in the other papers, &ec. 

On demurrer, the Court below held that the said 3d item 
affirmed only the deed of gift of land and perishable property, 
and this decision is assigned as error by the executors. 


Reese; Toomss, for plaintiffs in error. 
BarRNETT; Tuomas; T. R. R. Coss, for defendants. 
By the Court.—BENNING, J. delivering the opinion. 


[1.] Which of the two instruments, dated the 17th of Sep- 
tember, 1851, did the testator refer to in the third item of 
his will? That he referred to one or the other of the two, 
hardly admits of a doubt. The subject of one of those in- 
struments is personalty—only negroes; the subject of the 
other is both realty and personalty—land, mules or horses, 
hogs, cows, farming utensils, household and kitchen furniture. 
This last instrument is, beyond question, a deed, and not a 
will. As to the other, there is a question whether it is not 
a will. 

The question for this Court is, which of these two instru- 
‘ments was the one referred to by the testator in the third 
item of his will? 

That item is as follows: ‘“‘I give and devise unto my be- 
loved wife, Easter Booker, and direct my executors herein- 
after named to deliver unto her all the property, both real 
and personal, that I made a deed of gift unto her, dated the 
17th of September, 1851, at my death.” 

The words, “‘ at my death,”’ must be considered as relating 
to the words, “to deliver,” and not as descriptive of the 
instrument meant. 
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Therefore, these words can be of no value in settling the 
question under consideration. 

Which of the two instruments, then, do the other words of 
the item call for? The one, as we think, that includes realty 
as well as personalty. ‘That is, beyond question, a deed; 
and it not only fits, but it satisfies every one of those words. 
They ask for no more. 

In one important particular, the other instrument fails to 
satisfy those words. It does not include any realty. It in- 
cludes only personalty. 

When a subject is found that fits and satisfies a description 
in every particular, and another is found that does not sat- 
isfy the description in an important particular, the former, 
it is to be presumed, is the subject for which the description 
was intended. (Chichester vs. Oxenden, 3 Taunt. 147; Ash- 
worth vs. Bower, 3 Barn. g Ad. 453.) 

This Court decides, then, that the instrument that includes 
realty as well as personalty, is the one that was referred to 
in the third item of the will. In this, it seems that we agree 
with the Court below. We decide nothing else. There are 


other points in the case, but those the parties do not wish 


decided. And some of them are, perhaps, not ripe for a de. 


cision. 
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No. 152.—D. Tuornton, administrator, &c. plaintiffin error, 
vs. JOHN C. Burcnw, executor, &c. defendant in error.. 
Joun C. Burcu, executor, &c. plaintiff in error, vs. D- 
THORNTON, administrator, &c. defendant in error. 


[1.] Executor of tenant for life, whose estate is determined by the act of God 
between the planting and severance of the crop, is entitled to the profits of 
the crop. 

[2.] Executor of tenant for life is not entitled to the balance of the negroes. 
given over after the determination of the life estate, whether employed in 


making and gathering the crop or hired out. 
[3.] Money, notes and accounts may be limited over, after the determination 


of a life estate. 

[4.] The gift of the whole estate, real and personal, includes money. 

[5.] A gift over of his whole estate, real and personal, after the determina- 
tion of an estate for life, is a bequest of the money, as well as other pro- 


perty. 

[6.] A direction that the whole estate be sold, for the purpose of making a 
‘distribution, does not prevent money from passing when the terms used in 
the will are sufficient to dispose of it. 


In Equity, in Elbert Superior Court. Decision by Judge 
JAMES Tuomas, September Term, 1856. 


William S. Burch, by his will, loaned all of his property, 
both real and personal, to his wife during her natural life, 
and at her death, provided “ the whole of my estate be sold, 
and the moneys from the same be put into three equal shares, 
share and share alike.’’ ‘The one-third part of the moneys 
so arising from the sale of the whole of my estate, 1 give and 
bequeath to be equally divided betwixt the whole of my above 
named brothers and sisters.” 

D. Thornton, as administrator of one of the brothers, filed 
his bill against John C. Burch, as executor of W. S. Burch, 
alleging that the widow died in July, 1855; and that from 
that time till January, 1856, said executor, who was also ex- 
ecutor of Mrs. Burch’s will, claimed that he was not respon- 
sible for the yalue of the negroes worked and hired out by 
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him between the periods aforesaid. The Court below on de-. 
murrer held, that the executor should account for the negroes 
hired to other persons, but not for the negroes used for agri- 
cultural purposes on the land from which the tenant for life 
was entitled to emblements. To this decision both parties 
excepted. 

The bill also sought to have an account of a certain sum of 
money atid promissory notes on hand at the death of testator. 
To this part of the bill defendant demurred. The Court sus- 
tained the demurrer, and complainant excepted. 


Hester & AKERMAN; VANDuzkr, for Thornton. 
Tuomas; Coss, for Burch. 
By the Court.—McDona tp, J. delivering the opinion. 


[1.] The tenant for life died on the Ist day of July, 1855. 
The complainant, as the legal representative of one of the 
the remainder-men, asks for an account of the growing crop 
of that year. The tenant for life possessed an uncertain 
estate in the land, which was determined by the act of God, 
between the planting and the severance of the crop, and her 
executor is entitled to the emblements. (Sheppard’s Touch. 
431, 471; 2 Black. Com. 122.) 

[2.] There is no ground in law for the executor of the ten- 
ant for life to set up a claim to the labor of negroes employed 
in making and gathering the crop after her death, or to the 
hire of those who were not so employed. It is on the prin- 
ciple that, actus Det nemini facit injuriam, that her execu- 
tor is entitled to the emblements or profits of the crop. She 
had expended labor in planting, tilling and, perhaps, in ma- 
nuring the lands; and as her interest was uncertain and not 
determined by her own act, her representative should have 
the crop or emblements as a compensation. (2 Black. Com. 
122.) The remainder-man in England is not bound to pro- 
vide labor to complete and gather the crop, and our laws im- 
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pose no such charge upon him. The defendant is, therefore, 
accountable to the remainder-men for the hire of all the ne- 
groes. 

[3.] There can be as little doubt of his liability to account 
to the remainder-men for the money and notes left by the first 
testator. It is insisted that whatever may beccme of them, 
they do not pass to the legatees in remainder under the will. 

There is no question but “ chattels may be limited over by 
way of remainder, after a life interest in them is created, and 
there is no difference in that respect between money and any 
other chattel interest.” (2 Kent’s Com. 252.) Did the tes- 
tator dispose of his money, notes and accounts by his will ? 
Were they limited over to the legatees in remainder, on the 
death of his wife? The third clause of the will, so far as it 
has reference to this question, is in these words: “I lend to 
my beloved wife, Elizabeth, the whole of my estate, both real 
and personal, during her natural life or widowhood,” Xe. 

[4.] The terms of this bequest are as comprehensive as 
possible. They include testator’s whole estate, real and per- 
sonal, and make his wife his “universal successor’ for her 
life or widowhood, and entitle her to al! the gold and money 
during that period. (3 Swinburn on Wills, 931-2.) The 
word “estate,” is genus generalissimum, and includes all 
things, real and personal. (Ward on Leg. 208.) The wife, 
therefore, took money, notes and accounts during her life, 
which is nothing more nor less than the interest. 

It was the duty of the executor to invest it, pay the inter- 
est to the tenant for life; or, as the wife was executrix, to 
use the interest and preserve the principal for those who are 
to take afterwards. (Field vs. Hitchcock, 17 Mass. Rep. 
182.) 

[5.] Were the money, notes and accounts limited over to 
the complainant’s intestate and the other remainder-men? 
The widow never married. The testator directed that in that 
event, (that is, in case his wife should not marry,) at her 
death the whole of his estate, both real and personal, should 
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be sold and the moneys arising therefrom be put into three 
equal shares. He directed how these shares were to be dis- 
tributed. Two of them he gave to his brothers and sisters, 
of whom complainant’s intestate was one. One of these 
shares, however, he lent to his sister, Betsey Cook, during 
her life, after the death of his wife, and then over to the 
brothers and sisters; but Mrs. Cook dying during the life 
of the widow, the brothers and sisters became entitled to that 
share on her death. 

[6.] It is argued that the money, notes and accounts must 
have been intended as an absolute gift to the wife, or if not, 
they could not pass, by the terms of the will, to the legatees 
in remainder, because the testator directs his whole estate to 
be sold, and money cannot be sold. The omission of the tes- 
tator to refer to his money, or his directing his estate to be 
converted into money for the purpose of making an equal 
distribution amongst the objects of his bounty, when a part 
of it consisted of money, cannot impair the efficacy of the 
bequest to the remainder-men as a disposition of his entire 
estate, including his money. He did not intend that his wife, 
in any event, should have more than a life estate in his pro- 
perty. He intended that she should have a life estate in his 
entire property, if she did not marry; and he used terms 
that gave it to her. The terms he used to secure the estate 
in remainder to the persons for whom he intended it, are 
equally comprehensive to convey the money, as well as his 
other property. That he directed his estate to be sold, does 
not restrict the gift of the entire estate, both real and per- 
sonal, to such property as is usually the subject of sale. It 
does not exclude money. On this question, the case of Hearn 
vs. Wigginton, (6 Mad. 119,) is strongly in point. The 
words of the will in that case are, “‘ All my other effects I 
will to J. Hl. &c. to be sold for his benefit’; and the question 
in that case was, whether money in the funds passed to him? 
It was held that it did. 

The decision of the Court below on the demurrer was ex- 
cepted to by both parties, and we reverse the judgment of 
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that Court on complainant’s exceptions, so far as the Court 
held that the representative of the tenant for life was entitled 
to the labor of the slaves on the plantation devised to ‘her 
during her life, for the balance of the year 1855, after her 
death; and we further reverse the judgment, that complain- 
ant was entitled to no discovery or relief as to the money on 
hand at the death of the testator, William S. Burch. On all 
other points made in said bill of exceptions, we affirm the 
judgment of the Court. 

On the bill of exceptions of the defendant, John C. Burch, 
executor, &c. we affirm the judgment of the Court. 





No. 153.—Josepu Vickery, plaintiff in error, vs. LEMUEL 
Scott et al. defendants in error. 


[1.] In ejectment, the plaintiff relied upon a head-right grant. The defend- 
ant also relied upon a head-right grant—one that was older than the plain- 
tiff’s. The plaintiff offered evidence to show that the warrant of survey 
on which the older grant was founded, was issued by two Justices of the 
Inferior Court and one Justice of the Peace, sitting as aLand Court, instead 
of three Justices of the Peace, sitting as a Land Court. The evidence was 
excluded: Held, that it ought to have been exeluded. 


Ejectment, in Hart Superior Court. Tried before Judge 
JAMES Tuomas, September Term, 1856. 


The defendant in the Court below, Lemuel Scott, relied 
upon a grant from the State of Georgia, dated 21st Decem- 
ber, 1836, to the heirs of James Vickery. ‘The plaintiff be- 
low objected, on the ground that the warrant was taken out 
by James Vickery, and the grant issued to. “the heirs of 
James Vickery.” The Court over-ruled the objection, and 
this decision is assigned as error. 
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Plaintiff below then proposed to prove by the records of 
the County Surveyor’s office, and also the records of the 
Surveyor General’s office, that the warrant was issued by 
three Justices of the Inferior Court, and not by three Justi- 
ces of the Peace, as required by law. The Court rejected 
this evidence, and this decision is assigned. 


VaNn Duzer; Tuomas, for plaintiff in error. 
Nasu; AKERMAN; Coss, for defendants in error. 
By the Court.—Brnnine, J. delivering the opinion. 


[1.] This case arose under the “ Head-Rights” Acts. 

There were two grants of the land. The plaintiff claimed 
under the younger grant ; the defendants under the older. 

The warrant of survey on which the older grant was found- 
ed, was issued by two Justices of the Inferior Court and one 
Justice of the Peace—the three sitting as a Land Court. 

The law requires such a Court to be composed of three 
Justices of the Peace. 

The defendants offered as evidence the older grant. This 
was a grant “to the heirs of James Vickery.” The plaintiff 
objected to its introduction as evidence, insisting that there 
is no law which authorizes the issuing of a grant “to the 
heirs” of the person who obtained the warrant of survey. 
The Court received the grant. 

Whether the grant ought to have been received, is the first 
question. 

The grant having been received, the defendant offered ev- 
idence to show that the warrant of survey had been made by 
two Justices of the Inferior Court and one Justice of the 
Peace, sitting as a Land Court, instead of by three Justices 
of the Peace sitting as a Land Court. This objection was 
over-ruled. Ought it to have been over-ruled? This is the 
only other question, and it is the great question. To it I 
address myself first. 
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The purpose for which the evidence was offered, was to 
nullify the old grant, so far as the case on trial was con- 
cerned. Now is it lawful to overthrow such a grant, by such 
a side attack upon it? Does the law permit the value of such 
a grant as evidence in a case, to be destroyed by the intro- 
duction into the same case of other evidence like that which 
the plaintiff proposed to introduce into this case? The ques- 
tion takes this form. 

The issuing of this grant by the Governor, was an act be- 
longing to a class of acts which the Governor had the power 
to do. The power to issue head-rights grants, is a power 
committed to the Governor. 

The Head Rights Act of 1777 has this declaration: “and 
the Governor or commander-in-chief for the time being, with 
the advice and consent of the Executive Council, shall have 
full power, and are hereby authorized, to grant such tracts 
or lots of land, to such person or persons, so obtaining lands 
as aforesaid,” &c. (Cobb's Dig. 661.) 

In 1789, after the abolition of the Executive Council, the 
Legislature committed the whole power to the Governor 
alone, in the following words: “ That the Governor be, and 
he is hereby vested with all the powers of Governor and Ex- 
ecutive Council under the late Constitution, so far as the said 
powers extend to the hearing or determining on caveats and 
signing of grants.” (Jd. 673.) 

There is no subsequent Act which takes away the power. 
There are many subsequent Acts which confer on the Gov- 
ernor the power to issue grants in similar cases: as the Land 
Lottery Acts. 

The act of issuing this grant, then, was one that belonged 
to a class of acts which the Governor had authority to do; 
that is, it was an act within the Governor’s jurisdiction, or 
within the scope of his authority. 

Now any act of any branch of the judiciary department, 
if the act be within the jurisdiction of the branch, is valid 
until regularly annulled, even although there may exist for 
annulling the act cause which, in a regular proceeding set on 
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foot to annul the act, would be deemed to be sufficient to re- 
quire the act to be annulled. 

In Rogers vs. Evans, (8 Ga. R. 145,) this is said: “A 
judgment of a Court which has no jurisdiction of a cause, is 
entirely void. 

‘“‘ But where the Court has jurisdiction, both of the cause 
and of the parties, and ; roceeds erroneously, the judgment, 
notwithstanding the error, is binding until it is vacated or 
reversed.” And see 4 Ga. R. 49; 9 Ga.-R.119; do. 244; 
do. 247. 

But if this principle be true of the acts of the judiciary, it 
must be equally true of the acts of the executive; for what- 
ever reason there is why the principle should be true of the 
acts of the judiciary, there is that it should be true of the 
acts of the executive. 

Besides, it is a principle of general sweep, that the acts of 
every agent, public or private, if done within the scope of his 
authority, bind the principal. 

Therefore, on these general principles, the grant in ques- 
tion, as it had never been annulled, was to be deemed valid, 
although it might have been true that the grounds of objec- 
tion to the grant, were suflicient to have required it to be an- 
nulled in a proper proceeding, set on foot for the purpose of 
having it annulled. 

There are, however, some particular reasons why this grant 
should be deemed valid until regularly annulled. 

1. The Legislature has, by a number of Acts, indicated its 
opinion to be, that such grants are to be deemed valid until 
annulled. Indeed, it has, by some of those Acts, as I think, 
manifested an intention that such grants, as well as grants 
under the Land Lottery Acts, should not be held to be void 
until after a regular decision against them, if then. 

The Legislature has passed various Acts providing modes 
of correcting, and in some cases, of annulling a grant. 
(Cobb's Dig. 656, 657, 658, 659.) In none of these Acts 
does it intimate that the grant is not to be deemed valid as 
long as it remains uncorrected—unannulled. In none does 
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it give any countenance to the idea that a grant may be “col- 
laterally” attacked. 

The Land Lottery Act of 1825 contains this provision : 
“that all returns made contrary to the true intent and 
meaning of this Act, are declared to be fraudulent; and all 
grants issued in consequence of any draw made in the con- 
templated lottery on such fraudulent returns, are hereby de- 
clared to be null and void; and the lands so drawn, shall re- 
vert and become the property of the State; and the question 
of the fraud to be tried upon sczve facias to be issued from 
under the hands of the Clerks of the Superior Courts of the 
county or counties in which the land lies, in the name of the 
Governor of said State for the time being;’’ “‘and in case 
the Jury shall find the return fraudulent, the Court shall, by 
judgment, pronounce the grant issued on such return and 
draw to be void, and order it cancelled; which judgment, 
when transmitted to the Surveyor General’s office and en- 
tered of file there, shall be of sufficient authority to those of- 
ficers to cancel the plats and grants for such fraudulent draws 
from their offices respectively: “‘ Provided the proceedings” 
“take place within four years from the date of the draw- 
ing.” 

Most, if not all of the other Lottery Acts, contain a similar 
provision. 

Now it is plain that this provision, although it says the 
grants to which it applies are by it “declared to be null and 
void,” means, nevertheless, that they shall be valid until 
judgment on scz. fa. has been rendered against them. And 
the cause of objection to such grants is such, that it is at 
least as potent in its nature as the cause of objection urged 
against the grant in question. 

As to grants, then, for lands disposed of by lottery, it is 
quite clear that it was the intention of the Legislature that 
they should be valid until adjudged void, although they might 
have been made to persons having no title whatever to them. 

And that the Legislature had the same intention with re- 
spect to grants on head-rights, is perhaps equally apparent 
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from the seventh section of the Headrights Act of 1878, a 
section which is in the following words: 

“In case two grants shall be given for one and the same 
tract of land, each of them obtained within the time allowed 
by law, that in such case, the eldest survey shall be deemed 
valid in law, in so far as to entitle the party who made the 
first survey to an action of damages against the other; and 
the said land shall be subject to an execution founded on any 
judgment in such suit in preference to any other incumbrance 
or claim whatsoever: Provided the said suit be brought with- 
in five years after the date of the said survey; and when it 
shall appear, by sufficient evidence, to a Court and Jury, that 
any person hath obtained a grant, the right of preference to 
which lands was, at the time of obtaining the said grant, by 
law, vested in any other person, then and in that case, such 
person so offending shall forfeit and pay the injured party a 
sum equal to twice the value of the land of the said lands, or 
relinquish the same.”’ 

Now does not this language say, by the strongest implica- 
tion, that the one of the grants which was illegally issued, is 
yet not to be deemed void, but rather, indeed, is to be 
deemed valid? Unless the Statute had intended that the 
illegal grant should be valid, and should convey the land to 
the illegal grantor, would it have said, in the one case, that 
the land was to be subject to the execution against the gran- 
tee, the tenor of an execution being, that it is to be satisfied 
out of property belonging to the defendant in the execution ; 
and, in the other case, that the holder of the illegal grant 
should have the option of relinquishing the land to the in- 
jured party? I think not. 

In perfect harmony with the spirit of these Statutes, is the 
Common Law. Blackstone says, “Where the Crown hath 
unadvisedly granted any thing by letters patent which ought 
not to be granted ; or where the patentee hath done an act 
that amounts to a forfeiture of the grant, the remedy to re- 
peal the patent is hy writ of scive facias in Chancery. This 
may be brought either on the part of the King, in order to 
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resume the thing granted; or, if the grant Le injurious to a 
subject, the King is bound, of right, to permit him (upon his 
petition) to use his royal name for repealing the patent in 
scire facias.”” (3 Black. Com. 261.) 

Foster says, “A scire facias is the only means which the 
law provides for the repealing of letters patent; and it lies 
at the suit of the Queen.” (Foster's Writ of Scire Facias, 
246.) 

It was decided, however, in the case of The Attorney General 
vs. Vernon, (1Vernon,) that a grant might be set aside by 
an information in Chancery, in the name of the Attorney 
General, suing on behalf of the Crown. But this, perhaps, 
was a questionable decision. 

Grant says, ‘It has been laid down in the old authorities, 
that letters patent, whether rightly granted or not, are in 
force until repealed by secre facias. So, that if the Crown 
grants the same office to two persons by letters patent, dated 
on two consecutive days, the latter are merely void; yet, the 
patentee of the first letters patent must bring sez. fa. in or- 
der to avoid them, by judgment of the Court.” (Grant on 
Corp. 40.) 

I do not find that it is any where said that a grant may be 
made of no effect, by showing against it, collaterally, that it 
was issued illegally. 

3. In the case of Walker vs. Wells, decided by this Court, 
the grant was issued to one person, when another was enti- 
tled to it. A bill was filed by the person entitled to the 
grant, or his representative, against the person setting up 
title under the grant. The Governor was not a party to the 
bill; and yet, this Court held that there was no equity in 
the bill. Now I ask if an illegal grant is sacred from attack 
by bill ‘in equity, must it not be more sacred from attack by 
the mere introduction of evidence against it in the course of 
a trial in which the grant may have been introduced as evi- 


dence. 


voL. xx-l01 
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Upon the whole, the opinion of this Court is, that the Court 
below did right in excluding the evidence. 


I remark, for myself, that I doubt, extremely, whether the 
judiciary has the power to declare null any act of the exec- 
utive, unless the judiciary has been asked to do so by the exec- 
utive. I feel quite sure that no British Court ever had the 
power ; and if none ever had, then it is certain that there was 
never any thing in British Law to confer the power on any 
any Court, whether a Court of Britain or of Georgia. And 
if there is anything in any Act of Georgia, legislative or con- 
stitutional, to confer the power on any of her Courts, I ask 
for the thing. It is certain, that there is nothing in any 
legislative or constitutional Act of hers that expressly, or, as 
I think, by necessary implication, confers the power on any 
of those Courts. 

And surely if her people, or her Legislature, had intended 
that her Courts should have a power so vast as this, they 
would have given it to those Courts by some Act that would 
contain what would be cither an express grant of the power, 
or, at least, a grant of the power by necessary implication. 

Armed with such a power as this, those Courts would have 
had the executive at their mercy. Not one act of the latter 
could stand, if the person it affected complained of it to the 
judiciary, and the judiciary chose to say that the Act was 
unauthorized. 

The proper mode, as it seems to me, for remedying illegal 
acts of the executive, is a mode on the Common Law princi- 
ple—that principle which requires the remedial proceeding, 
whether that is a sc. fa. or an information, or a quo warranto, 
to be a proceeding at the instance of the exccutive. 

And I would not say that such a mode for grants is not 
now in force in the State. Ifthe mode for grants by infor- 
mation wus ever in force in Engiand, then I think that that 
mode, taking the form ofa dc// at the instance of the Gover- 
nor, is in force in this State. he fifty-third section of the 
Judiciary Act confers on the Superior Courts as much power 
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as the English Court of Chancery was clothed with, but re- 
quired that the power shall be exercised by 67/l only. 

The other exception, viz: That the grant was issued “to 
the heirs” of Vickery, was not good, if the objection already 
disposed of was not good. If it be true that the grant was 
to be deemed valid until annulled, notwithstanding that the 
warrant of survey was void, then it must be at least equally 
true, that the grant was to be deemed valid until annulled, 
notwithstanding that the grantees were “the heirs’ of Vick- 
ery. 

But it is doubtful whether the grant is not, in this respect, 
regular. 

The Act of 1813, “to legalize a certain description of 
grants,” has this declaration: “That all grants which have 
or may be issued by the Governor of this State to persons 
who have been or may be dead before the issuing or signing 
of the same, shall be deemed, held and considered as valid 
and legal in law, as if the said grantee or grantees had been 
alive at the time of the issuing and signing of said grant or 
grants.” 

Now a grant to a dead man is, in legal effect, a grant to 
his heirs. And therefore, a grant to a man’s heirs is, in legal 
effect, the same as a grant to the dead man himself. 
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No. 154.—Joun Gray and another, plaintiffs in error, vs. 
Saran Gray and others, defendants. 


[1.] It was the early policy of this State to abolish the English Law of en- 
tails and descents, so far as it tended to preserve, undivided, landed es- 
tates in families. 

[2.] In this State, bequests of personal property expressed in such terms as 
would have passed an estate-tail by the Statute de donis conditionalibus, 
will vest in the persons to whom they are made, an absolute, unconditional, 
See-simple estate. 

[3.] The construction of that Statute (de donis) must be determined by the 
decision of the English Courts. 

[4.] The words of the will in this case, if it haé been a devise of real estate, 
would, according to the interpretation of the Statute de donis, by the En- 
giish Courts, have created an estate-tail ; and therefore, vests an absolute 
estate in the first takers. 

[5.] A testator gave certain slaves to two of his daughters, Jane and Sarah, 
and then said: “ And should Jane and Sarah, or either of them, die with- 
out an heir begotten of their bodies, then their part or parts to be equally 
divided between Polly Morrison, my said sons and the survivor’: Held, 
that the limitation over was void.—Bennina, J. 


In Equity, in Elbert Superior Court. Decision on demur- 
rer, by Judge Tomas. 


The facts of the case are fully set forth in the opinions. 


T. W. Tuomas; T. R. R. Coss, for plaintiffs. 
Hester & AKERMAN; Toomss, for defendants. 


The Court not being unanimous, delivered their opinions 
seriatim. 


McDona_p, J. 


On the 1st day of January, 1819, Joseph Gray made and 
published his last will and testament. He died in 1822. By 
the third item of his will, he gave and bequeathed to his 
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two daughters, Jane and Sarah Gray, two negroes, girls, by 
the name of Mary and Dealer, to be equally divided between 
them. By the fifth item of the will, ke disposed of the resi- 
due of his property equally, between his sons and two daugh- 
ters, with the exception that John Gray was to have no part 
of the stock or house furniture, “and the said Jane and Sa- 
rah no part of the negroes, except those specially willed to 
them; and should Jane and Sarah, or either of them, die 
without an heir begotten of their bodies, then their parts to 
be equally divided between Polly Morrison, his said sons and 
the survivor.” John Gray and Joseph Gray, two of the 
brothers, file this bill to obtain a writ of ne eveat or other 
process to prevent the removal of the negroes from the State, 
alleging that neither Jane nor Sarah has a child; that Jane 
is eighty years old, and Sarah is seventy-seven, and will 
never have one; that John Gray has purchased the interest 
of Polly Morrison in the remainder in said slaves and their 
increase, as set forth in the bill; that the other sons of the 
testator are dead, without issue; that the negro girl, Mary, 
died without increase or issue; that Dealer had increase, and 
sets forth the number and value; that one of the negroes has 
been sold and carried out of the State for the purpose of de- 
feating the rights of complainants, as remainder-men, and 
they fear the rest will be carried offalso. The complainants 
claim a remainder in all the slaves. 

The defendants filed a general demurrer for want of equity 
to the bill. The Court sustained the demurrer and dismissed 
the bill, and on exceptions to the judgment on the demurrer, 
the cause comes to this Court. 

The Counsel for the plaintiffs in error insist that the limi- 
tations over in the fifth clause of the will is good; the de- 
fendant in error maintains the contrary, and this forms the 
issue between the parties. 

On the question made in this case, many decisions have 
been pronounced by this Court; but upon facts more or less 
varied, but so nearly like these presented here, that the able 
Counsel engaged on opposite sides, claim all the benefit that 








806 SUPREME COURT OF GEORGIA. 





Gray and another vs. Gray et al. 





would accrue from a strict adherence by the Court to the 
maxim “stare decisis.” Satisfied that there is no case pre- 
cisely like it, we shall not go into an investigation of them. 

[1.] I shall proceed to an examination of the principles 
and rules of construction which must govern this case, and 
then proceed to apply them to the case made in the record. 

This State was a coleny of Great Britain, and certain of 
the laws of England were of force here; the rights of pro- 
perty depended, in a great measure, for their support on 
those laws; the people were accustomed to them; the Pro- 
vincial Legislative Assembly had limits to its power which it 
could not transcend ; it could not constitute, ordain or make 
any law contrary or repugnant to the laws and statutes of 
England; and such of the laws of that kingdom as had their 
origin in the obvious policy of that people to preserve, undi- 
vided, large landed estates in families, were beyond the reach 
of provincial power. Amongst the Acts of the English Par- 
liawent which could not be affected by colonial legislation, 
was the Statute establishing estates-tail. The last Revival 
Act of Georgia, passed in 1784, declared that all Acts, clauses 
aud parts of Acts which were in force and binding on the 
14th of May, 1776, so far as they are not contrary to the 
Constitution, laws and form of government established in 
this State, should be in full force, virtue and effect. The 
Common, and such of the Statute Laws of England as had 
been usually in force, with the same exception, were declared 
to be in foree. The object of this Act was, to adopt laws 
suited to the circumstances of the people. 

The popular and legislative will was enunciated no less dis- 
tinctly, however, in respect to laws not suited to the condi- 
tion of the people, and not in harmony with the new govern- 


‘ment, which had its foundation in the acknowledged equality 


of popular rights. To secure and maintain this equality of 


‘rights, it was essential that equality of condition should be 


promoted, as far as it was right that the laws of society should 
provide for it. Hence, in the first expression of popular will, 
after the ‘people had assuntéd the prerogative: of acting for 
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themselves, we find it declared that estates should not be en- 
tailed, and that intestates’ estates should be divided equally 
among their children, the widow to have a child’s share.or 
her dower, at her option. All other intestate’s estates (such 
as left no wife and children) were to be divided by the Act 
of Distribution of Charles IJ. unless otherwise directed 
by the Legislature. (Constitution of 5 February, 1T7T, sec- 
tion or clause 51.) The Constitution of 1789 contains the 
identical provision against the entailment of estates. The 
Statute of Charles II. had no application to real estate, 
and lands in Georgia continued to descend according to the 
unchanged English Law. The Constitution of 1789 declared 
that intestate’s estates, when there were no wife and chil- 
dren, or no children, should be distributed as might be regu- 
lated by law. The Legislature, at its first session there- 
after, in December, 1789, abrogated the English law of des- 
cent, in regard to lands, by enacting that ‘when any person 
holding real and personal estate shall depart this life intes- 
tate and without will, the said estate, real and personal, shall 
be considered altogether of the same nature and on the same 
footing,” and prescribes the rule of distribution. (Mar. ¢ 
Craw. 217.) By these constitutional and legislative provis- 
ions, the power of entailing estates, and the English law of 
descents, became extinct in Georgia, and so remain. 

The Constitution of 1798 contains no prohibition against 
the entailment of estates. The Act of 16th February, 1799, 
however, declares that estates shall not be entailed. The 
provisions of the Act of 1789, placing real and personal es- 
tate on the same footing as to distribution, were re-enacted 
in'1821. (Cobb, 293.) 

[2.] Up to the year 1821, there was no legislative decla- 
ration of the effect of conveyances in fee-tail. The Legisla- 
ture had contented itself with prohibiting them, and left the 
consequences of the Violation of the Act to be settled by the 
Courts. A diversity of adjudications on this subject by the 
Courts, led to the establishment of a rule by the Legislature. 
The preamble to the Act of 1821, (Cobb, 169,) which estab- 
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lishes the rule, shows that three different constructions had 
been placed upon the prohibitory Act, or upon conveyances. 
prohibited by it: 

1st. That conveyances in fee-tail were absolutely void. 

2d. That they vest a fee-simple estate in the person to 
whom they are executed. 

3d. That they vest only a fee conditional, as at Common 
Law. 

The effect of the first construction was, that no estate 
passed from the grantor; of the second, that the limitation 
over in tail was cut off; of the third, that no absolute estate 
vested until the performance of the condition, as having an 
heir of the body. The object of the Legislature was, to pre- 
scribe a rule of construction, plain, certain and intelligible, 
which would prevent conflicts of judicial decision in regard 
to the rights of property. By the Act, “all gifts, grants, 
bequests, devises and conveyances, of every kind whatsoever, 
whether real or personal property, made in this State, and 
executed in such manner, or expressed in such terms, as that 
the same would have passed an estate tail in real property, 
by the Statute of Westminster Second, commonly called the 
Statute de Donis Conditionalibus, are to be held and con- 
strued to vest in the person or persons to whom the same may 
be made or executed, an absolute, unconditional fee-simple 
estate. Here it is seen that the Legislature discarded the 
first and third constructions and adopted the second ; so that, 
since the enactment of that Statute, the Courts are not at 
liberty to say that such conveyances are void and pass no 
estate from the grantor; nor are they permitted to hold that 
they pass a fee conditional at Common Law, to vest abso- 
lutely or not, as the condition may be performed, but that 
they do pass the estate, subject to no condition, to the person 
to whom it is made or executed; an absolute fee, not accord- 
ing to the intention of the testator, but to the exclusion of 
those in remainder, in whom and whose issue, as long as there 
are any, his purpose was to fix an inalienable property. 

When a conveyance, whether of real or personal property, 
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is presented to the Court for construction, the inquiry of the 
Court must therefore be, is the conveyance expressed in such 
terms as would pass an estate tail by the Statute of West- 
minster Second? The words “real property” may be re- 
jected as surplusage, for they are super-errogatory, and were, 
no doubt, used by the Legislature for the purpose of being 
explicit and giving force to their enactment. It neither wea- 
kens nor vitiates it. The business of the Court is with the 
instrument which conveys the preperty, and it makes no dif- 
ference whether it be a conveyance of real or personal prop- 
erty. Is it expressed in such terms as would have passed an 
estate tail by the Statute of de donis conditionalibus ? If it 
would pass such an estate, the question is settled ; for it vests 
in the person to whom it is made or executed, an absolute, 
unconditional fee-simple estate. The legislative will is ex- 
pressed in language too plain and unambiguous to be disre- 
garded. The Court does not feel at liberty to say, against 
the positive command of this Statute, that there shall be one 
rule for construing a bequest of personal property, and an- 
other for construing a devise of real estate. The Legislature 
prescribed a rule for the construction of both. The caption 
of the Act is, to alter the rules for construing conveyances 
generally. The body of the Act expressly embraces “ con- 
veyances of every kind whatever, whether real or personal 
property.” No “absurd consequences, manifestly contra- 
dictory to common reason,’’ can arise out of the language 
employed by the Legislature to justify Judges, whatever 
opinion they may entertain of their power to do it, to declare 
that the Act shall have effect as to real estate, but not as to 
personal property. The words, the context, the subject mat- 
ter, the effects and consequences, and the reason and spirit 
of the Statute, all conspire to demand of it the interpretation 
we place upon it, and to require its enforcement. 

[3.] To ascertain whether the bequest, if it had been a de- 
vise of real estate, is executed in such manner, or expressed 
in such terms as that it would have passed an estate tail by 
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the Statute de donis conditionalibus, we must look to the in- 
terpretation of that Statute by the English Courts.- We will 
first examine the bequest, and ascertain, if we can, the tes- 
tator’s intention. By the third item in his will he gave and 
bequeathed to his beloved daughters, Jane and Sarah Gray, 
two negro girls, Mary and Dealer, to be equally divided be- 
tween them. By the fifth item of his will, he adds: should 
Jane and Sarah, or either of them, die without an heir begot- 
ten of their bodies, then their part or parts to be equally di- 
vided between Polly Morrison, my said sons, and the survi- 
vor. The intention of the testator was, to limit the entire 
property (the negroes and their increase) over, if Jane and 
Sarah died without heirs of their body, and not otherwise. 
The difficulty as to his purpose, arises from the testator’s 
jumbling the two together in one sentence. It is manifest, 
however, as above stated, that he intended to dispose of the 
entire property, on the failure of an heir to be begotten of 
their bodies ; and to express his intention, the bequest may 
be varied thus: should either Jane or Sarah die without an 
heir begotten of her body, then her part to be equally divi- 
ded between Polly Morrison, my sons and the survivor ; and 
should the other die also, without an heir begotten of her 
body, then her part to be equally divided between Polly Mor- 
rison, my said sons and the survivor. This reading expresses 
the intention of the testator, because he uses the singular and 
plural both, to show that he intended to give the same ulti- 
mate destination to the property, on the death of the last. 
If Jane and Sarah, or either of them, die—if they die with- 
out an heir begotten of their bodies—then their part or parts, 
&c. If, as urged in the argument, the testator did not in- 
tend that the property of the surviving sister should be limi- 
ted over, and that the survivor of the two should take an ab- 
solute property, the testator would simply have said, that on 
the death of either of my daughters, without an heir of her 
body begotten, the other surviving her, then her part to be 
equally divided, &c. Nothing would have been said in ref- 
erence to the death of both, or the parts of both. But the 
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complainants’ Counsel took the other view of the case, and 
considered that the limitation over embraced both daughters 
and their property ; for they claim, as remainder-men, their 
entire property, and ask security for the whole. But it mat+ 
ters not which construction of the bequest prevails; for un- 
der the rule we have laid down, the word “ survivor” cannot 
vary the case, in whatever connection it may be used. That 
we will show directly. 

The expression, ‘ dying without an heir of the body be+ 
gotten,” is equivalent to the expression, ‘‘ dying without is- 
sue.” It is admitted by Counsel for plaintiffs in error, that 
the words, “dying without issue,’’ uncontrolled by other 
words, mean an indefinite failure of issue, whether applied to 
realty or personalty ; and that the first taker takes an estate 
tail by implication. But he argues that the words in this 
‘will do not create an estate tail by the Statute de donis con- 
ditionalibus, the words of the Statute applying to express 
gifts, only to one, and his heirs begotten, &c. There are no 
estates tail but by that statute; and all estates tail, whether 
express or by implication, are by virtue of that Act. If the 
portions of the will we are considering would pass an estate 
tail, whether express or by implication, an absolute, uncondi- 
tional fee-simple title vests in the daughters, Jane and Sarah. 
It is conceded, then, that if this had been a devise of real 
estate to Jane and Sarah, and the heirs begotten of their bo- 
dies, an estate tail would have been created., But in this 
clause there is no estate given to the heirs of the body of 
Sarah and Jane, but the property is given over if they die 
without an heir begotten of their body. It is clear that Polly 
Morrison and the sons can take no remainder, if there are 
heirs of the body, or as long as there are heirs of the body. 
It was the intention of the testator that the heirs of the body 
should take, if there were any, although there was no express 
gift tothem. To effectuate the intention of the testator, then, 
Sarah and Jane must take an estate tail transmissible through 
them to their issue. Knight vs. Ellis, (3 Bro. C. @. 275.) 
This is the rule'in England in regard to real estate. If, on 
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the hypothesis of the plaintiff in error, they take such an es- 
tate, it is void, and the gift in fee stands. 

We will now consider the effect of the use of the word 
“ survivor,” in either of the relations mentioned. 

[4.] There can be no question of the testator’s intention that 
the limitation over should not take effect, if there were heirs 
of the body of the daughters. Inthe case of Webb vs. Hear- 
ing, (2 Croke’s Rep. 415,) there were other words besides 
the term “survivor,” to indicate the testator’s intention, that 
the limitation might take effect in the lifetime of the survivor. 
The words of the will were: ““I bequeath to Francis, my 
son, my houses in London, after the death of my wife; and 
if my three daughters, or either of them, do overlive their 
mother, Francis, their brother, and his heirs, then they to 
enjoy the ‘same houses for the term of their lives,” then a 
limitation over. 

It was held that the son had a fee-tail. In that case, the 
remainder-men never could have taken, if thé son had had 
children; for the Court held that the word “heirs,’’ meant 
heirs of the body. So in this case, if Jane and Sarah had 
children, the remainder-men could not take, and so the com- 
plainants think ; for they say in their bill that they have 
both passed the age of child-bearing. In the case of Wedd 
vs. Hearing, the son, Francis, having died without heirs, in 
the lifetime of the sisters, the limitation not being void, in 
England, as against law, took effect. In this case, the 
limitation over being void by Statute, the fee, as first given 
to Sarah and Jane, vests and remains in them. In another 
case of a will, (same vol. 448, King vs. Rumball,) the testa- 
tor devised the whole of his houses and free lands for her 
life, and after her death to his three daughters, equally to 
be divided ; and if any of them die before the other, then 
the others to be her heirs, equally to be divided; and if.they 
all die without issue, then to three others named in the will, 
&c. The whole Court adjudged that the daughters took 
vested estates tail. In the case of Chadoch vs. Cowley— 
same authority, 695—the testator devised lands to his wife 
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for life; and after her death, one parcel to his son Thomas 
and his heirs forever, and another parcel to his son Francis 
and his heirs forever. The will then proceeds—“ Item. I will 
that the survivor of them shall be heir to the other, if either 
of them die without issue.” The question was, whether the 
devise was an estate tail immediately by the devise, or only 
a contingent estate, one of the brothers having died without 
issue in the life of the brother, and it was held to be an es- 
tate tail. It was objected, that one of the brothers dying 
without issue, the other was his heir, and that the will gave 
him no more than he would have taken by the law; but as it 
did not appear but that he had other children, and by the 
devise he intended to give it to the others by way of devise, 
if he died without issue, it was held to be an estate-tail. So, 
in the case under consideration, it does not appear but there 
were other children, or descendants of children, and the bequest 
excluded some who would have been heirs at law. It is un- 
necessary to refer to the multitude of more modern cases in 
respect to the effect of the word “survivor,” on the devise 
over. 

I will refer to one or two American cases to show that the 
word “survivor,” in a will of land, does not prove that the 
limitation was to take effect within the lifetime of the survi- 
vor. The words of the will, in the case of Bells vs. Gilles- 
pte, (5 Randolph, 275,) were: “I give and bequeath to my 
gon Pleasant the land which I lent to my wife, before men- 

tioned, containing one hundred and fifty acres, to him and 
his heirs, after the decease of my widow, or sooner if she mar- 
ries, a8 before provided; and further, my will is, that if either 
of my said sons, to whom I have bequeathed lands, should die 
without lawful issue, that the part allotted them be equally 
divided among the surviving brothers, children of my last 
wife,”’ This was held to be a fee-tail. The case of Broad- 
dus vs. Turner, in the same authority, 310, is, if possible, a 
stronger case. The words of the will in that case are: “‘The 
above-mentioned lands I give to my above-named sons, to 
them and their heirs forever. But if either of my said sons 
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should die without issue, lawfully begotten, then it is my de- 
sire the survivor should have the whole. But if both of my 
sons should die without lawful issue, then it is my desire my 
said land be sold by my executors to the highest bidder, and 
the money arising therefrom be divided among my daughters 
then living ; “ in case any of them should be dead and 
leave children, then in tliat case, it is my desire that the chil- 
dren of the deceased shall have an equal share with those 
living; so that each child or their children shall have an 
equal part.” The Court held that this will created an estate 
tail in the sons. The opinion of Chancellor Kent, in the 
case of Anderson vs. Jackson, certainly states the law of 
such a case, and reviews the authorities applicable thereto as 
fully and ably as they can be found embodied in the same space 
anywhere. He shows that a limitation over in every analogous 
case is void. It is true, that that was a devise of lands, and 
this is a will of personalty; but I have shown that, in this 
State, the terms which would create an estate tail in realty, 
destroys the limitation over of personalty; that the term 
“survivor” used in a will of personalty, can receive no other 
construction than if used in a will of realty in England; that 
there can be no two variant rules of construction here—one 
for construing wills of lands, and another for construing wills 
of personalty ; and that the one for the construction of con- 
veyances of lands, is the rule that governs all here. It would 
seem that all that remains for us to say is, that we affirm the 
judgment of the Court below—as, by the application of the 
above rules to this will, the limitation over of the negroes af- 
ter the death of Sarah and Jane, without an heir of their 
body begotten, is void; and under our Statute, they take a 
fee in the property. 

But I will add but a few remarks in respect to decisions 
which have heretofore been made touching the same question. 
In examining them as far as they have been accessible to me, 
they have been made upon authorities found in the English 
books, which certainly lay down two distinct rules for con- 
struing the same instrument—giving more indulgence to 
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testamentary dispositions of personalty than of realty. There. 
may be good reasons for it there; but if they were consid- 
ered equally good here, the Judges could not allow them to. 
operate without a repeal of the Act of 1821, on which I have 
already remarked. The rule laid down by that Statute is a 
wise one. It furnishes a certain rule, and one by which tes- 
tamentary dispositions of property can be easily and 
readily tested. An object of our law, in addition to that 
which I have already mentioned, of preventing the accumu- 
lation of large estates in few hands, is to unfetter property 
and to settle at once the title, and not to allow it to be in- 
cumbered by contingencies which it might take years to set- 
tle. Our policy is to open property of all sorts to trade, and’ 
to permit as few obstacles to be thrown in the way of the fair 
purchaser as possible. It is wiseand just. Our laws sustain 
that policy. In England, chattels cannot be entailed, nor 
can a fee conditional be created in them. (2 Bl. Com. 118, 
nm. 17.) An annuity granted out of personal property, is an. 
exception. ‘There may be a fee conditional in an annuity, 
but it cannot be entailed; and there can be no remainder in 
it, because there can be no remainder of property which is. 
not within the Statute de donis.”” Turner vs. Turner, (1 
Bro. C. C. 325.) Grant that there might be a fee condi- 
tional in the negroes given to Jane and Mary, the conse- 
quence would be, that on the performance of the condition, 
the fee would become absolute in them. But if the condition 
be not performed, as there can be no limitation over in such 
case, the remainder js void. But as this case has been deci- 
ded on another view of it, it is unnecessary to pursue this 
farther. We have not referred to judicial constructions of 
the Act of 1821 by our Courts, because they do not seem to 
have looked to it in cases where it would seem to us to apply; 
but it is difficult to put the decision of the case of Hollifield 
vs. Stell, on any English rule of construction in respect to 
personal chattels. The earliest reported case 1 have seen 
involving facts to which the Statute of 1821 would apply, is 
the case of Atwell’s Ex’rs vs. Barney. The Act is not re- 
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ferred to in that case. The Act is so important an one, that 
it seems to have been an oversight that is unaccountable ; for 
it is impossible to conceive and as unjust to presume, that 
the Courts would have passed over, intentionally, an Act of 
the Legislature of so much importance and so clearly consti- 
tutional. But if it has been passed over, and the Courts have 
disregarded the rules there laid down, what is this Court to 
do? Is it to fall in, and acquiescing in this disregard of the 
legislative authority, to treat the Act asa nullity, and ex- 
pound conveyances of property by the old rule? I do not 
feel myself at liberty to do it. I consider a legislative Act 
which violates no provision of the Constitution, State or Fed- 


eral, of the highest authority. It overrides older Statutes, 


the Common Law and judicial decisions, which are repugnant 
to andcomeinconflict with it. I repeat, that I will not suppose 
that any Judge or Court has purposely disregarded the Act 
of 1821. They either did not direct their attention to it or 
have interpreted it differently from myself. I have seen it 
barely adverted to in one case, and in no case have I seen 
an analysis of its provisions. 


BENNING, J. concurring. 


are the words of this will such, that if the property they 
relate to was real property, they would, by the Statute de do- 
nis, assuming that Statute to be in force, have the effect to 
create estates-tail in the testator’s daughters, Jane and Sa- 
rah? 

If they are such, they create estates-tail in those daughters, 
although the property to which they relate is personal pro- 
perty. For the Act of 1821, concerning entails, and the con- 
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struction of conveyances, declares “ That all gifts, grants, 
bequests, devises and conveyances of every kind whatsoever, 
whether of real or personal property, made in this State, and 
executed in such manner, or expressed in such terms as that 
the same would have passed an estate tail in real property 
by the Statute of Westminster Second (commonly called the 
Statute de donis conditionalibus,) be held and construed to 
vest in the person or persons to whom the same may be made 
or executed, an absolute, unconditional, fee-simple estate.” 

It is not disputed, that the words are such that they would 
have the effect aforesaid, unless prevented by the counter 
effect of one of them, the word “ survivor’: provided the 
Statute de donis is the source of estates tail in cases in which, 
for example, the gift, though not in so many words, to one 
“and the heirs of his body issuing” is, yet, in such words 
that it must be implied from them that the giver intended the 
gift for one, ‘‘and the heirs of his body issuing’’: provided, to 
express the idea in more common language, the Statute de 
donis is the source of estates tail by implication. 

Is that Statute, then, the source of such estates tail? It 
is. (2 Ins. 334; 1 Cruise Dig. 72; 2 Crabb Real Prop. 
§975.) 

All estates tail derive their origin from that Statute. 
“ An estate tail may be described to be an estate of inheri- 
tauce deriving its existence from the Statute de donis condt- 
tionalibus, which is descendible to some particular heirs only 
of the person to whom it is granted, and not to his heirs gen- 
eral.” (1 Cruise Dig. 70.) 

The pith of the Statute is contained in these words: 
“ »ropter quod dom rex,” “‘ staturt quod voluntas donatoris, se- 
cundum formam in charta doni sui manifeste expressum, de 
caetero observetur.” 

“Wherefore our Lord, the King” “hath ordained that 
the will of the giver, according to the form in the deed of 
gift manifestly expressed, shall be from henceforth observed.” 
(2 Ins. 332.) 
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If the will of the giver be, that his gift shall go to A and 
the heirs of his body, and he in any way manifestly expresses 
that will, these words require that the gift shall go to A and 
the heirs of his body. These words do not say that the giver 
must use the words, “‘to A and the heirs of his body,” and 
no others. Any words equivalent to these will as manifestly 
express the import of these, as these will. 

The Statute de donis, then, is the source of even estates 
tail, by implication. 

Does the word “ survivor’ have such a counter effect to 
that of the other words, as to prevent those words from crea- 
ting estatcs tail in the daughters, Jane and Sarah ? 

The words of the gift, it is to be remembered, are to be 
construed as if the property to which they relate was real 
property. 

Now there is no British case, as I think, that gives such a 
counter effect to the word “survivor”; and there are at least 
two British cases that say that the word cannot have such a 
counter effect. These are Chadock vs. Cowley, (Cro. Jac. 
695,) and Roe vs. Scott & Smart, (Fearne, O. R. 473-4 n.) 
{n the first of these cases “there was a devise of Blackacre 
and Whiteacre to M for life; and after her death, Blackacre 
to B and his heirs forever, and Whiteacre to C and his heirs 
forever; and if either of them should die without issue, the 
survivor should be heir to the other; and it avas held that 
each of the devisees in remainder took an estate tail with a 
vested remainder to the other, and that it was not a contin- 
gent limitation to the survivor on the death of either, without 
issue in the lifetime of the other.” I quote from Lewis on 
Perpetuities, 219. 

The same author remarks, that ‘‘ The doctrine in question,”’ 
viz: that the word survivor will control the words of entail, 
“does, indecd, so far as respecis personal estate, seem to 
possess stronger claim to reception as a rule of law, as we shall 
see hereafter ; but all the authorities bearing upon it are 
strictly confined <o limitations of personalty. However, this 
fact cannot be deemed conclusive against its applicability te 
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limitations of real estate; because, in none of the cases has 
any such supposed distinction been noticed or referred to; 
but upon two or three occasions the question has been argued, 
both on the one side and on the other, without reference to 
the nature of the subject-matter of the limitations.” (7d. 
221.) 

There is an ILrish case in support of this doctrine, Fisher 
vs. Barry, (2 Hog. 153,) cited in the same work, 218. 

And there were read, on the argument, several “ Amert- 
can” cases in favor of the doctrine. 

But British cases must, in general, far outweigh Americen 
or Irish cases, on a question of Georgia law. ‘The law that 
Georgia adopted was British law; and British law of the era 
of the first settlement of Georgia, or, perhaps, rather, of the 
era of the surrender of the charter by the trustees to the 
King. 
And it was not until about the time of the former era, that 
British Courts felt themselves at liberty to say that in a gift, 
including both realty and personalty, a word occupying pre- 
cisely the same relation to both, might be considered as evi- 
dence of an intention in the donor that the donee should take 
in the personalty, after a definite failure of issue, in the realty 
after an indefinite failure of issue. orth vs. Chapman, (1 
P. Wms. 667,) decided in 1724, was the first case, I believe, 
in which any Court ventured upon this course. 

But say that this doctrine is true—say that this word, 
‘survivor,’ may have the effect to control words of entail, 
yet, it must at least be admitted that the word can have this 
effect only in cases in which there is nothing to counteract 
its having this effect. 

Now in this case, there is something to counteract the 
words having this effect. 

[1.] The gift over is to Polly Morrison, a daughter of the 
giver, to the sons of the giver, and to the survivor of Jane 
and Sarah, daughters of the giver, if either should die with- 
out an heir begotten of her body. 

Now as _ to all of these donees, except the last named one, 

















820 SUPREME, COURT OF GEORGIA. 


Gray and another vs. Gray et al. 








there is nothing whatever in the terms of the gift to control 
the words of entail. The word “survivor” does not apply 
to those donees. And the fact that they were persons in 
existence at the time when the gift was made, is not such a 
fact as could at all affect the words of entail. 

This was decided in Hollifield vs. Stcll, (17 Ga. R. 280.) 

As to the whole number of the donees, then, except one, 
and the number was quite large, the intention of the donor 
was, that they should take only on the termination of estates 
tail in the first takers. 

But he must have intended that one to take at this same 
time too, for he directed the property to be equally divided 
among all of the donees ; and a division of the property was 
a thing that could not take place among all of the donees, 
unless at the time of the division each was entitled to his 
share. Besides, all the donees were his children. And there 
appears no reason why he should have wished the shares of 
all his children, except one, to come to them at one time, and 
the shares of that one to come to him at another time. 

-As, therefore, the testator intended all of the donees to take 
at the same time, and as he intended, as to all of them but 
one, that that time should be, and not until the termination ofan 
estate tail in the first taker, he must have intended as to that 
one, also, that the time should be, not until the termination 


-of an estate tail in the first taker. 


Such is the consequence of the influence over the word 
survivor, which the words in company with it have. 

And it is proper that those words should influence it, rather 
than that it should influence them; for, of a large class of 
objects, all equally near to the donor, it represents but one, 
whilst they represent all the others. 

[2.] To vary the idea a littlke—the words actually used by 
the testator must have had the same effect which equivalent 
words, if used by him, would have had. The words actually 
used by him were these: “ And should Jane and Sarah,” 
(daughters of the testator,) “or either of them die without 
an heir begotten of their bodies, then their part or parts to 
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be equally divided between Polly Morrison,” (another daugh- 
ter of testator,) ‘‘ my said sons and the survivor.” Now what 
would be equivalent words to these? The following, I think: 
“¢ And should Jane and Sarah, or either of them, die without 
an heir begotten of their bodies, then their part or parts to 
be equally divided among my other children, including Jane, 
if the one so dying without such heir should be Sarah, and 
Sarah, if the one so dying without such heir should be Jane.” 

But the effect which these words would have had would have 
been, to create estates tails in the first takers, Jane and Sa- 
rah. So decides Hollifield vs. Stell, (17 Ga. R. 280.) 

Indeed, I may say that I do not find it possible to distin- 
guish this case from that. In that case, the remainder-men 
were a class composed of brothers and sisters all living at the 
time when the gift was made; in this, the remainder-men 
were, also, a class composed of brothers and sisters all living 
at the time when the gift was made. And as I am not pre- 
pared to over-rule the judgment in that case, I must vote for 
affirming the judgment in this. 


LuMPKIN, J. dissenting. 


I am compelled, very reluctantly, after a service of eleven 
years upon this bench, to dissent, for the first time, from the 
_judgment of a majority of the Court: Of such paramount 
importance have I considered wnanimity of opinion, with a 
view to uniformity and permanence in its decisions, the great 
end for which this tribunal was established, that I have not 
hesitated to sacrifice the pride of professional opinion, and a 
practice to which I had been accustomed for more than a 
quarter of a century, when it came in conflict with a more 
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general practice which had obtained in the State. I am sat- 
isfied, that in construing statutes and establishing rules of 
practice, it is not so material that they should be fixed one 
way or another, as that they should be FIXED. And even 
now I might have yielded my own convictions, strong as they 
are, to those of my brethren, but for the magnitude of the 
questions involved. I ailude not to the amount of property 
at stake, and not alone to the importance of the immediate 
question discussed ; for back of that, or rather underlying it, 
there is a much graver matter; and that is, the establish- 
ment of a principle which ignores the unbroken» current of 
adjudications in Georgia for thirty-four years, including sev- 
| eral solemn judgments of this Court. Extend the same prin- 
F ciple to every other vexed question of law which may be 
H | brought before this Court, and you make its decisions as va- 
| | rious and vascillating as may be the minds of the several in- 
H cumbents who, from time to time, may occupy seats upon 
F | this bench. And thus, I repeat, will be defeated the first 
| | great, fundamental object of the Legislature in creating this 
Court; that is, the stability of the law. 

The only point involved in this case is, whether the limita- 
tion over to the brothers and sisters in the following item of 
f } Joseph Gray’s will is too remote. The words of the clause 
it are these: “‘ And should Jane and Sarah, or either of them, 

} die without an heir begotten of their bodies, then their part 

or parts to be equally divided between Polly Morrison, (a 
daughter,) my said sons and the “ survivor.” 

| It is conceded that the word survivor applies to Jane and 

Sarah. And Counsel for defendants in error contend that 

| this limitation is too remote, because the testamentary inten- 

tion was, not that it should take effect at the death of Jane 


and Sarah. On the other hand, it is insisted in behalf of the 
plaintiffs in error, that the testamentary intention necessarily 
a contemplates the limitation to take effect at the death, be- 
| : cause the gift over is to the survivor. And if it was to take 


| or Sarah, but upon an indefinite failure of the issue of Jane 


effect within the lifetime of the survivor, it is impossible to 
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say that is too remote, because the law allows of limitations 
within a life or lives in being and twenty-one years, and the 
usual period of gestation afterwards. 

Is not the bare statement of the question its decision? 
How can we impute an indefinite time to the testator as his 
intention, when he has limited it, himself, to the lifetime of 
the shortest lived of his two daughters ? 

When we come to examine the decisions of the Courts, we 
find that they have not been blind or deaf to the obvious in- 
tent of testators using the word survivor, or those of similar 
import ; but giving to it its plain and natural meaning, have 
restrained by it the effect of other words which would other- 
wise indicate an indefinite failure of issue. The English au- 
thorities are numerous; and as to personal property, uni- 
form, except in those cases where, from the context, the 
Courts have construed the word survivors not to bear its or- 
dinary, primary signification, but to be synonymous with 
others. These latter cases are, however, the exceptions, not 
the rule. (Nichols vs. Skinner, Pre. in Ch. 528; Hughes 
vs. Sayer, 1 P. Wms. 524 ; (leading case ;) Massey vs. Hud- 
son, 2 Merivale, 130 ; Crowder vs. Stone, 3 Russ. 217; Ra- 
nelagh vs. Ranelagh, 2 Myine & K. 441; Fearne on Re- 
mainders, 472, 473, 481; Smith on Ezxecutory Interests, 
280.) : 
I am aware that Mr. Lewis, in his Work on Perpetuities, 
has expressed some doubt as to the inflexibility of the rule on 
account of a loose expression of Sir Wm. Grant in one case, 
and because of Lord Browgham’s anxiety, in another and la- 
ter case, to place his decision upon a different ground than the 
recognition of thisrule. (Lew7s on Perpetuities, 343.) I need 
only remark, that this is too vague a foundation to cast doubts 
upon a well settled rule of law; and that to us, at least, Lord 
Brougham’s doubts in 1832 should cast no shadow upon @ 
doctrine so thoroughly established at the time of our Adopt- 
ing Statute. 

When we turn to the decisions of our sister States, to seek 
lights upon this question, we find there also a remarkable 
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unanimity. (Fosdick vs. Corwell, 1 Johns. 440; Moffat 
vs. Strong, 10 Johns. 13; Jackson vs. Staats, 11 Johns. 338 ; 
Anderson vs. Jackson, 16 Johns. 382; Lion vs. Bruless, 20: 
Johns. 483; Jackson vs. Christman, 4 Wend. 277; Cut- 
ter vs. Doughty, 23 Wend. 513 ; Richardson vs. Noyes, 2 Mass. 
56; Combe vs. Gorham, 1 Conn. 36; Mifflen vs. Neal, 6 
Serg. § Rawle, 460; Smith vs. Chapman, 1 Hen. g Munf. 
240; Cordle’s Adm’r vs. Cordle, 6 Munf. 455 ; Brooks vs. 
Croxton, 2 Gratton, 586; Zollicoffer vs. Zollicoffer, 4 Dev. 
§ Bat. 438 ; Threadgill vs. Ingram, 1 Iredell’s L. R. 517 ; 
Gregory vs. Beasley, 1 Iredell’s Eq. R. 25; Whitehead vs. 
Potter, 4 Iredell, 257; Cordes vs. Adrian, 1 Hill’s Ch. R. 
154; Terry vs. Bronson, 1 Rich. 78; Lowry vs. Bryson, 
4 Rich. Eq. RK. 262; Williams vs. Graves’ Fx’x, 17 Ala. 
R. 62 ; Powell vs. Glenn et al. 21 Ala. 458; Booker vs. 
Booker, 5 Humph. 505.) 

It is true that there is a distinction taken in some of the 
authorities between the word survivor, and the words survi- 
vor and his heirs. But as the latter words do not occur in 





this will, it is unnecessary for me to examine or pass upon 


the correctness of this distinctisn. 

In Anderson vs. Jackson, (16 Johns. 382,) Chancellor 
Kent dissented from the judgment of the Court, (which af- 
firmed his own previous decision,) and this dissenting opinion 
has been emphatically relied upon by the Counsel for defend- 
ants in error. It contains an elaborate review of the cases 
decided upon the words dying without issue, and similar 
words ; and when the Chancellor has successfully shown that 
such words mean an indefinite failure of issue, his conclusion 
is, that the addition of the word survivor does not limit the 
time to the death of the first taker. Now the only cases re- 
ferred to by the Chancellor where a clause of survivorship 
was inserted, are Pells vs. Brown, (Cro. Jac. 590;) and 
Richardson vs. Noyes, (2 Mass. 56.) And both of these were 
adverse to his decision. He says the latter was over-ruled in 
Ide vs. Ide, (5 Mass. 500,) which, strange to say, when ex- 
amined will be found to be a naked case of dying without is- 
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sue, with no reference whatever to the question of survivor- 
ship! Perhaps the change in the opinion of this distin- 
guished Judge is to be found in a note to his Commentaries, 
(Vol. IV. p. 278,) where he says that this decision “shifted 
and disturbed real property in the City of New York to a 
distressing degree.”” Such influences may, unconsciously to 
themselves, warp the opinions of the greatest and best of men. 
Suffice it to say, however, that this dissenting opinion has 
never been regarded by, and but seldom alluded to, in the 
Courts of New York. 

I have, in the outset, intimated that this question is not new 
inthis State. Before the organization of this Court, the Circuit 
Judge, at least of one district, had maintained the same doc- 
trine. Mayor vs. Wiltberger, (Ga. Dec. pt. IT. p. 20.) Ir 
Benton vs. Patterson, (8 Ga. R. 146,) this Court recognized 
this to be the law. And for myself, I then announced “that 
whatever technical words are used in the instrument, when- 
ever the devise over is to a person or persons in life as sur- 
vivor, they ought to be interpreted to import a failure of is- 
sue at the time of the death of the first devisee, and they do 
not mean a general or indefinite failure of issue.” (p. 151.) 
The authorities read and the masterly argument submitted 
on both sides of this case, are unsurpassed for power and 
learning since the establishment of this Court, have con- 
firmed rather than shaken my confidence in the opinion then 
expressed. 

It has been suggested, that even if the word survivor would 
restrain the limitation over to the death of the first, Jane or 
Sarah, who should die, it could not have that effect at the 
death of the last, as there would be then no survivor. But I 
would respectfully reply, that Counsel seem to lose sight of 
the question we are investigating. The point is as to the 
testamentary intention. Did Joseph Gray mean an indefi- 
nite failure of issue, or a failure at the death of his daugh- 
ters? Grant that the latter was his testamentary mind, and 
it matters not who takes—and there is no necessity of an ae- 
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tual survivorship to make the limitation good. Besides, if 
the latter limitation was not good, the former being ‘good, 
the Court erred in sustaining the demurrer. 


The able and eminent Counsel who represent the defendants 
in error, do not deny the weight of English and American 
authority in cases relating to personalty. But they do 
reject their application and conclusiveness to cases arising in 
Georgia. The argument is this: That under the Act of 
1821, all questions as to both realty and personalty are to 
be governed and controlled by the English decisions, as to 
realty alone. ‘That the modifications of the English rule, as 
to realty, which the English and American Courts have in- 
troduced as to personalty, were wholly inadmissible in this 
State, the Act of 1821 subjecting every case to the Procrus- 
tian bed of the stern rule relating to realty; that it was an 
old and hoary error of the Judge’s transmitted from age to 
age, to say that this iron rule had been adopted in England 
in favor of the heir; but that on the contrary, it was an 
effort on the part of the English Courts to untie the limita- 
tion of estates, and to convert executory interests into estates 
tail, in order to dock the entail by the fiction of fine and 
recovery. ‘l'o use Counsel’s own illustration, it was said 
that the Courts sought to create entails for the purpose of 
destroying them—just as the South Sea Islanders demanded 
more missionaries in order to eat them. That to apply this 
Tule to this case, the word survivor, would not be held in En- 
gland to restrain the limitation when applied to realty, the 
tenor of decisions fixing the rule the other way; and hence, 
in Georgia, it could not have that effect, under the Act of 
1821, when applied to personalty. Such I understand to be 
the position maintained. I propose to examine its sound- 
ness. 


The accusation brought against Judges and Courts, of 
ignorance, as to the reason for adopting this rule, is a grave 
one ; and if tenable, should be proven, so as to be avoided in 
future. Let us look to its history. 
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Estates tail are the creatures of the Statute of Westmins- 
ter 2d, commonly called the Statute de donis conditionalibus, 
passed 13 Kd. J. Prior to that Act, the Judges had held 
such estates to be upon condition; and in order to shorten 
their duration, had decided, that so soon as there was issue’ 
-or heirs of the body, the condition was performed, and the 
first taker took an absolute fee. The nobility were dissatis- 
fied, wishing by some means to perpetuate the estates in their 
families. Hence the Statute. It recites certain cases, and 
complains that. the donors had been theretofore “barred of 
their reversion, which was directly repugnant to the form of 
their gifts” ; and ordains “ That the will of the giver, accord- 
ing to the form in the deed of gift manifestly expressed, shalt 
be henceforth observed ; so that they to whom the land was 
given under such condition, shall have no power to alien the 
land so given, but it shall remain unto the issue of them to 
whom it was given after death, or shall revert to the grantor 
if issue fail,” &c. (2 Cary’s Ab. 722; 1 Ruff. Stat. at large, 
78.) It will be perceived that this Statute applies only to 
express entails created by the words of the instrument, and 
to carry out the intention “‘ as manifestly expressed.”’ How 
then arose estates tail by implication ? 

There was another rule of the Courts adopted for the same 
‘purpose as that in reference to conditional estates, (viz: to 
‘shorten the duration of limitations of estates,) which was, 
that all attempts to create a perpetuity were void; and in 
such cases, the Courts held that the first taker took an abso- 
lute estate. After some vacillation, the rule was fixed, that 
any limitation which was not to take effect within a life or 
lives in being, and twenty-one years and the usual period of ges- 
tation thereafter, was within the rule against perpetuities and 
void. Shortly after the passage of the Stat. de donis, cases of 
this sort arose: gifts were made to A for life, and upon the 
failure of issue or heirs of his body, then over. 

The intention, as the Courts perceived, was here manifestly 
so Jong as A had an heir of his body—such heir it was evi-“ 
dently the wish of the testator should take; and on failure 
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of such issue, the limitation over. But this limitation was 
void, as being within the rule against perpetuities. The rigid 
effect of the rule was, to give A an absolute fee. But that 
was not the testator’s intention, because he gives to A for 
life only. Let us mark—there is no gift whatever to the 
issue or heirs of the body. Now in this dilemma, the Courts 
invoked another rule of law ; and that was, that where there 
is a clear, general intention, and there is also a particular 
intent, if the latter fail, then the Courts, by the doctrine of 
Cyprés or approximation, will carry out the general intent, 
and in a mode as near the particular intent specified as pos- 
sible. Here, there was a general intention that A should 
enjoy for life; and that after his death, the heirs of his body 
should enjoy, so long as there were such; and on failure of 
such, some other person. The latter part being contrary to 
a rule of law, the Court carries out the balance of the inten- 
tion by implying an estate tail in A, instead of an estate for 
life, and thus gives A the enjoyment of the estate for life; 
and at his death, gives the same to the heirs of his body. 
Thus arose estates tail by implication. 

What was the object, and what the effect? The object was 
manifestly to give to the heirs of A that benefit which was 
intended for them, and not permit the rule against perpetui- 
ties to give to A an absolute estate, with power of alienation 
to the exclusion of his heirs. Was not this, then, in favor of 
the heir? The effects were—Ist. To deprive A of the power 
of alienation, so as to exclude the heirs. 2d. To deprive him 
of the power of charging the estate with bond debts while 
living, or with payment of legacies after his death. 3d. To 
deprive him of the power of devising to the exclusion of the 
heir. Were not all these effects in favor of the heir ? 

‘But Counsel contend that it did not have the effect of de- 
priving A of the power of alienation; because, by the simple 
process of fine and recovery, this object could be accomplish- 
ed. But estates tail had been implied by the English Courts 
for two hundred years before the fiction of fine and recovery 


was adopted by the Courts. (2 Black. Com. 117.) It is not 
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legitimate, therefore, to say that the Courts favored these 
estates, and implied them in order to destroy them, as no 
such motive or reason could have existed at the time of their 
origin. 

When it is said that the Courts and nobility of England 
have, at sundry periods during the history of that country, 
been at issue as to the policy and propriety of tying up es- 
tates so as to prevent alienation, the statement is sustained 
by the truth of history. At the same time it is equally true, 
that where the intention of testators was to secure to the heir 
of the first taker the estate and prevent the latter from de- 
feating this intention, the Courts of England have been dili- 
gent to effectuate this intention, so far as it was legal. Es- 
tates tail being legal, they have favored them where they 
would secure this object, as we should favor them were they 
legal in Georgia, and carried out the intention of testators. 
At the same time, it is conceded that remote executory inter- 
ests in land are not favored, because they tie up estates. 
But it must be admitted, that entailment of estates (especially 
since by fine and recovery the entail can be docked) are favored 
both by the Courts and legislation of Great Britan. 

I am constrained, therefore, to withhold my assent from 
the criticism and strictures of Counsel, as it respects this 
“hoary error of Judges and Courts.”’ 

But to the argument: Does the Act of 1821 (New Digest, 
169,) prescribe any such rigid rule as that contended for? 
Are we constrained thereby, not only to disregardthe mani- 
fest intention of testators in cases of realty in obedience to 
the English decisions, but are we forced to go far back of 
the intelligence and equity of the English Courts and apply 
to bequests of personalty a rule never before prescribed by 
the Courts in England or America? Are we compelled, by 
this Act, to impute to testators an intention which their very 
words declare to be false, and refuse to carry out an intention 
plainly expressed, because of some English policy connected 
with their landed interests unknown to and uncared for by 
by the testator? I should hesitate long before I could be- 
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lieve that the clearest language could manifest such an inten- 
tion on the part of our Legislature. 

The Act of 1821 evidently does not. If there be any au- 
thority in the decisions of this Court, (and if there be not, let 
it be abolished—the sooner the better,) this question has long 
since been settled. In the case of Roberts and Wife vs. West, 
(15 Ga. Rep. 123,) one of my brethren now, as Counsel then, 
urged upon our consideration this construction of the Act of 
1821. The Court were unanimous in over-ruling it. In 
other cases since that, especially in Harris, adm’r, vs. Smith, 
ex’r, (16 Ga. Rep. 545,) it was again argued before us, and 
again wnanimously over-ruled. In writing out the opinion 
in that case, my late most highly esteemed colleague, Judge 
STARNES, argues this question ably and elaborately. In Holli- 


field vs. Stell, (17 Ga. Rep. 280,) the point decided was, that 


a mere limitation over to persons in being, did not save the 
case from the rule against perpetuities; (against which ruling 
there is more authority than I was aware of at the time it 
was made ;) yet, this topic was discussed, and the previous 
position occupied by this Court as to the proper construction 
of the Act of 1821 reviewed and re-affirmed. 

But more than this: every decision in our Courts for 
thirty-five years upon similar questions have been wrong. 
The cotemporaneous exposition of the Statute by the Judges 
in convention in Atwell’s Executors vs. Barney, (Dudley, 
207,) was wrong. The decisions of this Court upon these 
doctrines for eleven years, and running through twenty vol- 
umes, are all wrong. The rights of property which have 
been established by this uniform current of decisions, are all to 
be disturbed and putin jeopardy. Titles considered good 
under the law, are to be rendered worthless. And all this 
to be effected by imputing to the Legislature an intention 
which they, nor the bar, nor the bench ever discovered, until 
the generation which enacted and expounded the law have 
passed away. 

It does seem to me that sitting, as we do, as the Dernier 
Forum in the State, we should pause before consenting to lay 
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such heavy hands upon the adjudications of all of our Courts 
and the rights of property of our fellow-citizens. I may be- 
too conservative upon the doctrine of stare decisis. Old 
Judges, old laws, is an ancient proverb, and perhaps with 
some, a standing stigma in jurisprudence. But my firm per- 
suasion is, that until precedents are abolished altogether, and 
every case shall be tried upon its own merits, according to 
the broadest principles of equity, “bad decisions are better 
than no decisions; and that variable judgments are worse 
than none, for they leave men in increased doubt as to their 
relative or respective rights.’ Counsel are at a loss how to 
advise clients, and the citizen is at sea in making his con- 
tracts. And what is more deplorable still, when he sits down 
to declare what disposition shall be made of his property 
after his death, he finds the law in a state of confusion upon 
this subject, from which nothing but a miracle can redeem his. 
estate so as to effectuate his intention. 

And to render such a revolution in our laws most inop- 
portune at this time, in 1854 our Legislature (Pamphlet Acts, 
p- 72) swept away all this legal learning and technicality, by 
declaring that thereafter all limitations of property, either 
real or personal, so as to vest in another upon the first taker 
dying without issue or heirs, &c. shall be held to mean a defi- 
nite failure of issue. This Act is in harmony with the spirit 
of all the past adjudications of the Courts; and is, of itself, 
the best answer to the argument of Counsel against allowing 
a reasonable limitation of property. Whenever this privilege 
shall be abused, it will be time enough to meet the evil by 
legislation. 

I could content myself with resting here the grounds of 
my dissentgto the judgment of the Court; but 1 prefer to 
add a few words to the reasons I assigned in Hollifield vs. 
Stell for my disagreement to the interpretation, now for the 
first time put upon the Act of 1821. 

When we come to a literal construction of the Act, (and it 
is upon this that the argument on the other side is based,) 
we find that it extends only to gifts, &c. “eapressed in such 
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terms as that the same would have passed an estate tail in 
real property by the Statute of Westminster 2d.’ Now the 
Statute of Westminster 2d, as I have already shown, has. 
nothing to do with “remote limitations” and “estates tail 
by implication.” Literally, there are only three cases where 
the gift could be “ expressed in such terms as that the same 
would have passed an estate tail in real property, by the 
Statute of Westminster 2d.” That is the three cases men- 
tioned in that Statute: Ist. A gift to a man and his wife, 
and to the heirs begotten of their bodies. 2d. A gift in 
frankmarriage. 38d. A gift to another and the heirs of his 
body issuing. It cannot be pretended, therefore, that any 
of the cases of remote limitations or implied estates tail come 
within the language of the Statute de donis. But, says the 
Counsel, we must not stick in the letter, but look to the co- 
temporaneous construction of the Courts. But if it is in- 
sisted that I am to give a literal construction to the Act of 
1821, then I must carry out that literal construction to the 
Statute de donis, to which it refers. 


But the true rule is, to seek diligently for the legislative 
mind and meaning in both cases and give effect to them.. 
The preamble to the Act of 1821 shows what the evil was. 
It was not, as urged by Counsel, the want of some fixed,. 
uniform rule of construction on these questions of remote 
limitations, to remedy which this Act was passed. The evil 
was, that estates tail having been abolished by the Constitu- 
tion and by the Act of 1799, the Courts had differed as to 
the effect of that abolition upon clauses creating such estates 
—some holding that the conveyances themselves were void ; 
others, that they vested a fee simple; and others, that they 
vested a fee-conditional. To remove these doubts, and to 
prevent the defeating of the intention of the parties, the Act 
of 1821 was passed, converting all estates tail into fee-sim- 
ples. Here is the evil, here the remedy and here the legis- 
lative will. Now to impute to the authors of this law the in- 
tention of defeating the intention of the parties by prescribing 
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the rule contended for, is to convict the General Assembly of 
a falsehood as well as a folly. 

If, then, this is not the proper construction of the Act of 
1821, the whole argument falls to the ground. 

I have not seen proper to inquire whether, admitting this 
to be the proper construction of the Act, the other proposition 
is true, that under the English decisions, as to realty, the 
words of survivorship do not restrict the other words toa 
definite failure of issue, preferring to place my dissent dis- 
tinctly upon the construction given to the Act of 1821. I 
cannot forbear, however, remarking that the case of Pells vs. 
Brown, (Cro. Jac. 590,) was a case of realty where the words 
“living W,”’ were held to restrict the words, ‘ dying without 
issue.”’ And that this case was declared by Lord Kenyon 
to be the Magna Charta of this branch of the law. (Porter 
vs. Bradley, (3 Term Rep. 145.) And that the industry of 
Mr. Lewis has been able to find only two cases which seem 
to be adverse. And that his conclusion is, “that this legal 
interpretation of the word survivors,”’ (viz: to mean others,) 
as applicable to limitations of real estates, “rests upon gen- 
eral professional opinion, rather than an express judicial 
authority.” (Lewis on Perpetuities, 222.) So that, so far 
as the case at bar is concerned, we should in no view of it be 
bound by any such fetters as would force us to shut our eyes 
to the plain, palpable and incontrovertible inteption of the 


testator. 


VoL. xx-105 


























834 SUPREME COURT OF GEORGIA. 


Burch ¢¢ al. vs. Burch, ex’r. 








No. 155.—Stapieton C. Burcu et al. plaintiffs in error, vs.. 
Joun C. Burcu, ex’r, &c. defendant in error. 


[1.] Testator lends the whole of his estate to his wife during life or widow- 
hood ; on her marriage, he disposes of the whole of his estate. In case she 
should not marry, he directs, at her death, that the whole of his estate be 
sold, and the moneys arising from the sale of his estate he bequeaths in va- 
rious legacies. He did not intend to die intestate, and did not die intes- 
tate, in regard to any part of his property. 


[2.] In the part of his will in which he disposes of his property, in the event 
of the marriage of his wife, in the bequest to his brothers and sisters, the 
testator declares, that “if either of my brothers or sisters should decease 
leaving no child or children, then and in that case, my will is that their part 
of said legacy be equally divided betwixt the whole of my brothers and sis- 
ters,” &c. By a subsequent clause he distributes, in the same way, (by refer- 
ence to the quoted clause,) at the deathof his wife, without marrying, a por- 
tion of his estate to his said brothers and sisters ; he gave the whole of his es- 
tate to his heirs at law: JZeld, 1st. That the objects of the testator’s bounty 
were to be looked for at the death of his wife; and that the children of one of 
the brothers who was dead at the date of the will, took as legatees under 
the will, by necessary implication. 


In Equity, in Elbert Superior Court. Decision by Judge 
JamMES Tuomas, September Term, 1856. 


By the will of William S. Burch, upon the marriage of his 
wife, he ordered his estate to be sold by his executors; and 
one-third part of the money arising from this sale he “ willed 
and bequeathed to be equally divided between his brothers 
and sisters, viz: Thomas Burch, Benjamin Burch, Maza 
Barch, John Burch, Cheadle Burch, Polly Johnson, Jenney 
Divine, Hannah C. Purkins and Sarah Kesee—and is to them, 
my said brothers and sisters, share and share alike, forever ; 
but if either of my said brothers or sisters should decease, leay- 
ing no child or children, then and in that case my will is that 
their part of said legacy be equally divided betwixt the whole 
of my brothers and sisters above-named, and is to each of 
them forever.” 

In the event of his wife's dying without marriage, he ordered a 
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sale as above, and gave one-third of the money “to be equal- 
ly divided betwixt the whole of my above named brothers 
an@ sisters, in manner as above mentioned, and is to each of 
them forever.” 

Cheadle Burch was dead when the will was made. His 
children filed a bill against the executor, claiming the share 
of the said Cheadle. The bill was demurred to— 

Ist. Because the legacy was void. 

2d. Because the complainants, as heirs at law, cannot hold 
the executor responsible for the distribution of this lapsed 
legacy. 

3d. Because the executor was entitled to the undisposed of 
residuum. 

The Court sustained the demurrer on the first ground and 
over-ruled the other two. 

The whole decision is brought up to this Court for review. 


Van Duzer; AKERMAN, for plaintiffs. 


T. R. R. Coss; T. W. Tuomas, for defendant. 





By the Court.—McDonatp, J. delivering the opinion. 
The testator lent to his wife the whole of his estate, both 
real and personal, during her natural life or widowhood. 
The wife never married; she died in July, 1855. The will 
was madein 1817. ‘The testator died in January, 1822. He 
declared in his will, that “‘in case my wife Elizabeth should 
not marry, then and in that case my will is, at her death, 
the whole of my estate, real and personal,*be sold, and the 
moneys arising from the same be put into three equal shares.” 
Again, he says, (after making a final disposition of one-third 
of the moneys arising from the sale of his estate, and a be- 
quest for life of another third,) “the other share or one-third 


tate, I vive and bequeath to*be equally divided betwixt the 
whole of my above named brothers and sisters, in manner as 
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above mentioned, and is to each of them forever.” He uses 
the following language in the clause of the will to which he 
refers in that last quoted, where he disposes of his property 
in the event of the marriage of his wife: “and the moneys 
arising from the said sale be equally divided betwixt my bro- 
thers and sisters, (naming them all,) and is to them, my said 
brothers and sisters, share and share alike, forever; but if 
either of my said brothers should decease, leaving no child 
or children, then and in that case my will is, that their part 
of said legacy be equally divided betwixt the whole of my 
brothers and sisters above named, and is to each of them for- 
ever.” By the words, “cn the manner above mentioned,” 
he intends to designate the objects of his bounty at the time 
the bequest is to take effect, by referring to, instead of re- 
peating the terms used in the prior clause of his will. 

[1.] To whom did the testator bequeath the remainder in 
his entire estate on the death of his wife? It is clear he did 
not intend to die intestate. He lent the whole of his estate 
to his wife during her natural life or widowhood. , In the 
event of her marriage, he directed the whole of his estate to 
be taken out of the hands of his wife and to be equally divi- 
ded, by appraisement, into three equal shares. In case his 
wife should not marry, at her death, the whole of his estate, 
both real and personal, he directed to be sold, and the mo- 
neys divided and distributed. There is no bequest of a re- 
siduum, because the comprehensive terms used in the will had 
passed all parts of his estate. He did not die intestate. His 
legatees in remainder were to be looked for and ascertained 
at the death of his wife, when the legacies were to vest. He 
does not give the property to his brothers and sisters. ‘‘Aé 
the death’’ of his wife, the whole of his estate was to be sold, 
and the moneys arising from the sale were to be put into 
three equal shares. One-third of the moneys arising from 
the sale of his whole estate he gave and bequeathed to the 
whole of his brothers and sisters. This is all to be done at 
the death of his wife, and not before. It will be remarked 
that he confined his bequests to his heirs at law and to their 
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lineal descendants, in a manner not to conflict with any rule 
of law. He had no children, and his wife, and his brothers 
and sisters, and the lineal descendants of such of them as were 
dead, were his heirs at law. He provides for all; and, while 
an indigent sister is provided for for life, he gives no one, nor 
does he intend to give, one of the sisters or brothers, or their 
descendants, any advantage over the rest in the ultimate dis- 
tribution of his estate. His wife was one of his heirs at law, 
and he gives her the advantage over the rest by giving the 
whole of his estate to her during her life or widowhood ; and 
at her death, one-third of the moneys arising from the sale 
of the whole estate, to her relatives. The other two-thirds 
he gave to his own relatives, co-heirs at law with his wife. 
But how were the two-thirds given, and to whom? They 
were given at the death of his wife. Ifany: them “should 
decease, leaving no child or children, their part of said legacy 
was to be equally divided betwixt the whole of his brothers 
and sisters.” If any of his brothers and sisters were dead at 
the death of the wife, they would not take, nor could their 
children, if any, take, mediately, through them. Ifthey were 
dead, and left no children, the brothers and sisters then living 
took, under the will, the whole of that part of the estate that the 
decedent would have taken had he been alive at that time. 
But if a brother was dead, leaving a child or children, the 
gift over to the whole of the brothers and sisters, could not 
take effect, because it was only in the event of the death of a 
brother or sister, leaving no child or children, that the other 
brothers and sisters could take. All the brothers and sisters 
died before the tenant for life—a state of things which the 
testator evidently did not contemplate. The testator intend- 
ed to provide, in the bequest of those two-thirds of the mo- 
neys arising from the sale of his estate, for this portion of 
his heirs at law; and he intended, by his will, to accomplish 
two things: first, two-thirds of the money arising from the 
sale of his estate, he intended tovdistribute among them pre- 
cisely as the law would do it; and secomdly, to fix the period 
of their ascertainment, by his Will, at the time of his wife’s 
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‘death, instead of his own. If the testator intended this, the 


inquiry is, can that intention be carried into effect? The 
brothers and sisters were all dead at the period alluded to. 
There was no one to take under the bequest over. The tes- 
tator did not intend to die intestate. If there had been a 
surviving brother or sister, he or she could not take the part 
that a deceased brother would have taken, if he had left a 
child or children. The deceased’s child or children could not 
take through him as his representative, because it never vest- 
edin him. It follows, then, that the child or children of the 
deceased brothers and sisters were, under the circumstances 
of this case, the manifest objects of the testator’s bounty, 
and they took the legacy by necessary implication. Lega- 
cies, by implication, are not favored against the heir at law 
and residuary legatees. There is no residuary legatee here, 
and the implication is in favor of the equal provision that the 
testator intended to make for his heirs at law. It seems to 
be an unavailable implication that the children of deceased 
brothers and sisters are the legatecs; but the interest they 
respectively take, is to be ascertained by the number who 
were dead leaving child or children, and precisely as under 
our Statute of Distribution, the lineal descendant should 
stand in the place of the deceased parent. (Hx parte Ro- 
gers, 2 Mad. Rep. 576 ; Crowder vs. Clewes, 2 Vesey, Jr. 
449; Wainwright vs. Wainwright, 3 Vesey, Jr. 555.) 

[2.] Cheadle Burch, one of the brothers, was dead at the 
time the will was made, and the complainants, (some of them,) 
who are his children, are claiming the share to which he 
would have been entitled had he been living at the death of 
Elizabeth Burch. His children are not entitled through him. 
If their right depended on their father’s having taken the 
legacy, it could not be sustained. What has already been 
said, is sufficient to establish their right as legatees—its na- 
ture and extent. The terms, ‘should decease,” used in the 
Will, would seem to refer to the future. ‘l'o conform the will 
to the manifest intenffon of the testator, we shall construe 
the words, “should decease,’’ to include the children of Chea- 
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die Burch. In the case of Jarvis vs. Pond, (8 Simons, 549,) 
the words of the will were, “ And in case of the decease of. 
any of my sons or daughters” —and then was a gift over to 
the children—it was held that the children of two of testa- 
tor’s children, who were dead at the date of the will, were 
entitled under the will. 

The bill is not very clearly drawn, to present fully the 
rights of the complainants, as we have determined them, that 
they are entitled, not through their deceased parent, as his 
heirs at law, but as persons entitled, in their own right, as 
the proper legatees under the will. If necessary, the bill 
may be amended to suit the judgment of this Court. 





No. 156.—THomas Jacoss, plaintiff in error, vs. Tuk State, 
or GrorGrA, defendant. 


[1.] Ifthe Petit Jury return a verdict of “ not guilty,” and express it as their. 
opinion that the prosecution is malicious, it is not in the power of the Court 
to relieve the prosecutor from the payment of the costs. 


[2.] The second section of the 9th division of the Penal Code defining the 
offence of riot construed. 


Motion, in Gwinnett Superior Court. Decision by Judge 
Jackson, September Term, 1856. 


An indictment was found against several persons for a riot, 
in the performance of an unlawful act. On the trial, it ap-. 
peared that the act was not unlawful, although the riot was 
proved. The Court below directed the Jury to find a ver- 
dict of not guilty under this indictment. The Jury found 
this verdict “and a malicious prosecution.” On the question 
of entering judgment against the prosecutor, Thomas Jacobs, 
for the costs, the Court below held that he had no discretion, 
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and could not stop the judgment. This decision is assigned 
as error. 


HIttyer; Prxpvzs, for plaintiff. 
Sol. Gen. THuRMOND, contra. 
By the Court.—Lumpxtn, J. delivering the opinion. 


[1.] Section III. cf the 14th division of the Penal Code 
(New Digest, 833,) declares, that “upon every indictment 
the prosecutor’s name shall be indorsed, who, upon the ac- 
quittal or discharge of the person so accused, shall be com- 
pelled to pay all costs which have accrued, if the Grand Jury, 
by their foreman, upon returning “no bill,” express it as 
their opinion that the prosecution was unfounded or malicious ; 
or if the Petit Jury, upon returning of “not guilty,” shall 
express a similar opinion. 

The Petit Jury, in this case, having returned a verdict of 
“not guilty ;” and further, having found that the prosecution 
was malicious, had the Court the power to relieve the prose- 
cutor from the payment of costs? We are clear, that no such 
discretion is lodged in the Court. The law is imperative. 
As well might the Court be called on to relieve, against a 
similar finding by the Grand Jury. 

The question of malice is one of fact referred expressly 
and exclusively by the law to the Jury; and yet, should the 
Court undertake to interfere in the manner proposed, it would 
take it upon itself not only to wrest this matter from the con- 
sideration of the Jury, but to take final jurisdiction itself. 
This is the necessary result, as no new trial can be ordered 
in the case, the defendant having been acquitted. 

It might be well for the Legislature to confer some discre- 
tion upon the Courts over this subject. But to ask the Courts 
to grant relief under the law as it now stands, is to call on 
them to repeal the Statute—just as much so as if the law 
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were to say that in every case of acquittal the prosecutor 
should pay the cost. Indeed, there ia a provision now (Cobb, 
860,) which authorizes persons to be discharged at the cost 
of the prosecutor, if, in the opinion of the Judge, there was 
no reasonable ground for making the arrest. The complaint, 
after all, is against the abuse of power; and yet, power must 
be lodged somewhere. It is bad, undoubtedly, in this case, 
to make the prosecutor pay the cost. It is still worse, so far 
as the criminal justice of the country is concerned, that these 
defendants should have escaped. 

[2.] To avoid the recurrence of a similar hardship, we have 
felt it to be our duty to notice the construction put upon the 
offence of riot, as defined in the Code. Section II. of the 9th 
division provides, that “if any two or more persons, either 
with or without a common cause of quarrel, do an unlawful 
act of violence or any other act in a violent and tumultuous 
manner, such person so offending shall be guilty of a riot,” 
&e. (Cobb, 811.) 

His Honor, Judge Jackson, seemed to think that because 
the indictment charged the riot to have been committed in 
the performance of an unlawful act, and the proof showed 
that no assault was committed by the defendants upon the 
prosecutor, that there could be no conviction, and accordingly 
directed an acquittal by the Jury. 

Such is not our understanding of the law; and we are sure 
that that most excellent Magistrate who presided on the trial, 
would have interpreted the Code differently, had he not been 
governed by the practice of his circuit, instead of being 
guided by his own good sense. A riot is but one offence. It 
may be perpetrated by doing an unlawful act of violence cr 
any other act, in a violent and tumultuous manner. The for- 
mer or higher offence includes the latter or less, as murder 
does every grade of manslaughter, and an assault with intent 
to murder, an assault merely. And so, the Jury may find 
according to the proof submitted. 

The indictment was properly framed in this case. There 
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might have been two counts: one sufficed. The evidence did’ 
not show that the defendants struck Mr. Jacobs, or attempted 
todo so. It did establish, without contradiction, that they 
cursed and swore, and threatened to whip the prosecutor on 
the public highway, abusing him in the most violent manner, 
and raising their sticks over his head within striking distance. 
That they might have been convicted under the second branch 
of the definition of a riot, there can be no doubt. Their con- 
duct was violent, tumultuous and certainly unjustifiable, if 
not unlawful, and deserved the most condign punishment. 





No. 157.—Joun R. Cariruers, plaintiff in error, vs. STIN- 
son §. JARRELL, defendant in error. 


[{1.] That a partnership may happen to be in debt, does not give the right to 
one of the partners to prevent the other from taking possession of partner- 
ship property. 

[2.] Although it is in general true, that the answer of one defendant is not 
evidence for another; yet, the answer of one defendant may contain an ads 
mission that will be evidence for another; as, an admission that another 
defendant has paid the answering defendant a debt due from that other 
defendant and the plaintiff. 


Motion for new trial, in Walton Superior Court. Decided 
by Judge Jackson, at August Term, 1856. 


This motion was based upon the following grounds: 

1st. Because the Court erred in charging the Jury, “ that 
where partners in a mill, by the terms of the partnership, were 
to divide the toll grain as it was received, that one of the 
partners could not stop the division of the toll for the pur- 
pose of raising a fund to pay a debt due by the partnership,” 
there being no evidence to authorize such a charge. 
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2d. Because the Court erred in failing to charge, when 
requested, that where partners were in the habit of dividing 
the toll grain as received, that one partner had the right to 
withdraw his censent to such division, in order that the grain 
might accumulate to pay a debt due by the firm. 

3d. Because the Court erred in failing to charge the Jury, 
‘when requested, that in settling the partnership accounts 
they should provide for the payment of any debt due by the 
firm to the miller for his wages. 

4th. That the Court erred in charging the Jury that the 
answer of Delay, the miller, (who was made a party defend- 
ant,) as to the payment of his wages by the defendant, Car- 
ithers, was no evidence of such payment. 

On the hearing, the motion was amended by adding— 

5th. Because the verdict was against both defendants, and 
there was no evidence to support a verdict against the miller, 
Delay. 

The Court below, in refusing the motion for a new trial, 
held that the allegation in the bill of complainant, that such 
were the terms of the partnership, and this allegation not 
being denied in the answer, it stating that “‘it was the habit 
of the partners to divide the toll grain,” that there was no 
error in the Court in the charge given in the first ground 
taken. 

As to the last ground, the Court held that the Counsel for 
complainant could avoid it, by amending the verdict, or wri- 
ting off the judgment against him. 

This decision, refusing the new trial, is assigned as error. 


T. R. R. Coss, for plaintiff. 
Coss & Hutt, for defendant. 


By the Court.—BENNING, J. delivering the opinion. 


As to the first ground: 
There was sufficient evidence to authorize the charge. 
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There was evidence that it was the practice of the partners 
to divide between them the toll grain as it was received. 

The practice of doing a thing by persons, is some evidence 
that they do the thing by agreement. If not, the whole doc- 
trine of wsage is without foundation. 

As to second ground: 

That a partnership may happen to be in debt, does not 
give the right to one of the partners to prevent the other 
from taking possession of the partnership property. Part- 
nership property belongs to the partners, and one partner 
has not more control over it than another. 

Admitting, then, that one of these partners had the right 
to withdraw his consent to the division of the toll, what would 
the withdrawal of the consent have amounted to? The other 
had still as much right to take possession of the toll as he 
had. 

As to the third ground: 

There was not any evidence to support the request referred 
to in this ground. ‘The answer of Carithers shows that he 
had satisfied the miller. If so, the firm owed the miller noth- 
ing. 

As to the fourth ground : 

The answer of the miller, Delay, contained an admission 
that Carithers had satisfied him, and that he no longer looked 
to the firm for his pay. 

[2.] This admission was evidence in favor of Carithers, 
against Jarrell, It is what would be sufficient to protect 
Jarrell in any suit that might be brought against him, or him 
and his partner, Carithers, by the miller for his wages. At 
least, it is what would be evidence for Jarrell in such a suit. 

To the extent, then, of this admission of the miller, we 
think that the miller’s answer was evidence for Carithers on 
the point, whether he had settled with the miller. 

And as in this particular we differ with the Court below, 
we are compelled to grant a new trial. 

As to the fifth and last ground, the Court below was obvi- 


ously right. 














ATHENS, NOVEMBER TERM, 1856. $45 
Haygood, adm’r, &c. vs. The Justices, &c. 








No. 158.—Grexne B. Hayeoop, administrator, &. plaintiff 
in error, vs. THE JUSTICES OF THE INFERIOR Court, &c. 
defendants in error. 


[1.] The county is not liable to respond to the Sheriff for damages recovered 
from him for the escape of a debtor, on account of the insufficiency of the 
jail. 


Mandamus, in Clark Superior Court. Decision by Judge 
JACKSON, at August Term, 1856. 


After the decision of this case in 19 Georgia Reports, 97, 
and the same was returned to the Superior Court, before the 
remittiter was made the judgment of the Court, a motion was 
made by the relator to amend his petition for mandamus, by 
supplying the allegation as to the existence of funds in the 
County Treasury; for the want of which allegation, the pe- 
tition was held by the Court, at that time, insufficient. 

The Court below refused to allow the amendment on two 
grounds : 

Ist. That it came too late. 

2d. That, as amended, the petition for mandamus did not 
make a case authorizing the relief prayed. 

To this decision relator excepted. 


Tuos. R. R. Coss, for plaintiff in error. 


Coss & HuLL; PrEpuEs, for defendants in error. 
By the Court.—McDona.p, J. delivering the opinion. 


The decision of the Court below on the main point, which 
decides the entire case, was put on the assumption, that the 
petition for mandamus had been amended, as asked by the 
petitioner’s Counsel. The judgment of the Court was, that 
the petition, as amended, did not make a case entitling the 
petitioner to the relief prayed. 
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The petitioner’s intestate had been Sheriff of the County of 
Clarke, and while he was Sheriff, a debtor arrested by him 
and confined in the jail of that County, escaped. The peti- 
tioner was sued, as administrator, for the escape, and dama- 
ges to a considerable amount were recovered. The petitioner 
now applied for a man:/amus to compel the Justices of the 
Inferior Court to pay those damages ; because, it is alleged 
that the escape for which the recovery was had, “‘ was wholly 
on account of the insufficiency of the jail.”’ 

The Justices of the Inferior Court are required by law to 
cause to be erected and kept in good repair a sufficient jail, 
at the charge of the county. This is a public duty imposed 
on them by law; but there is no Statute for enforcing the 
performance of it, nor does the law subject them to indict- 
ment or civil suit for its non-performance. 

If they or the county are a corporation, or a quasi corpor- 
ation, it is a public, and not a private corporation—it is one 
instituted for the purposes of government. Such a body is 
not liable to an action for non-feasance. (Jussell and others 
vs. I'he Men dwelling in the County of Devon, 2 T. R. 671; 
White vs. The City Council, 2 Hill’s 8. C. Rep. 571.) 

The proceeding here is against the Justices of the Inferior 
Court of the county, not to compel them to respond as indi- 
viduals, but to force them, by the strong power of a higher 
tribunal, to raise the money by taxation to pay damages re- 
covered against an officer for his neglect of duty. The Sheriff 
had the legal custody of the jail. He knew its condition, 
and in argument it was stated that he called the attention 
of the Court to its insecurity before he confined: the debtor 
there. Ifit was unsafe, it was wrong for him to imprison the 
debtor there. If the jail was “wholly insufficient,” it was 
the same thing as if there had been no jail. 

He ought to have conveyed the debtor to the jail of an ad- 
joining county, and delivered him to the jailor thereof. 

The judgment of the Court is affirmed. 
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No. 159.—Tue Justices or Tue Inrertor Court or CLARKE 
County, plaintiffs in error, vs. GREENE B. Hayaoop, ad- 
ministrator, &c. defendant. 


[1.] Executors and administrators are not liable to costs, when plaintiffs, 
upon & non-suit or verdict, where the action is brought upon a contract 
entered into by the testator or intestate, or for a wrong done in his life- 


time. 


Motion, in Clarke Superior Court. Decision by Judge 
Jackson, August Term, 1856. 


Haygood, as administrator of James Hendon, brought an. 
action against the Justices of the Inferior Court of said 
county. A verdict and judgment was rendered in favor of 
the plaintiff. The defendants, by writ of error, carried the 
case to the Supreme Court and paid all the costs accrued be- 
fore that time, and also in the Supreme Court. The judg- 
ment was there reversed, and the plaintiff below then dis- 
missed his case. This motion was, to enter up a judgment 
for the costs thus paid, against Haygood individually. 

This motion was refused, and this decision is assigned as 
error. 


Coss & Hui; Peepuzs, for plaintiffs in error. 
T. R. R. Coss, for defendant in error. 
By the Court.—Lumpkin, J. delivering the opinion. 


The action was brought in this case by the administrator 
of James Hendon, deceased, for a wrong done in the lifetime 
of the intestate. And the only question is, whether the estate 
being insolvent, the representative is personally liable for 
costs’ There being no Statute in the State applicable to the 
case, the point must be determined by the English Law, as it 
existed at the time of our Adopting Act. 
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At Common Law, no costs were recoverable by the defend- 
ant. But by the Statute 23 Hen. VIII. c. 15, s. 1, it is 
enacted that the defendant shall be entitled to costs, if the 
plaintiff be non-suited, or a verdict pass against him in any 
action, &c. upon a personal wrong done to the plaintiff; or 
in any action, &c. upon any specialty made to the plaintiff; 
or upon any contract supposed to have been made between 
the plaintiff and any other person. (Schley’s Digest, 160.) 

This Act, however, was held not to apply to an action 
brought by executors or administrators for a wrong done in 
the time of the deceased, or upon a contract made with him ; 
because the words of the Act extend only to wrongs done to, 
and contracts made with the plaintiff. Accordingly, it was 
uniformly held that executors and administrators were not 
liable to costs when placntiffs, upon a non-suit or verdict, 
where the action was brought upon a contract entered into 
by the testator or intestate, or for a wrong done in his life- 
time. (Zidd’s Pr. 978; Wms. on Ezecutors, 1614, 1615.) 





No. 160.—Cuar.es B. Sisson and others, plaintiffs in error, 
vs. JOHN R. Martruews and others, defendants in error. 


[ 1.] To enable the creditors of a corporation to make out such a case of fraud 
against the members of the corporation as will render the members liable 
to the creditors, the creditors must show that they became creditors of the 
corporation induced by something said or done by the members, amount- 
ing to the perpetration of a deceit on the creditors. 


In Equity, in Habersham Superior Court. Decided by 
Judge Jackson, October Term, 1856. 


This case is reported in 17 Gia. Rep. p. 544, where the 
facts of the original bill are set forth. 
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After that decision, the plaintiffs-moved to amend their 
bill by charging that the re-payment to the said associates of 
the $2.000 previously advanced by them, as well as the 
payment of the $4.000 of indebtedness of said unincor- 
porated company, were both done, and the payments made 
after the acceptance of the charter, and out of the funds of 
the corporation ; and furthermore, that the indebtedness of 
said corporation constantly increased, from the time they 
were incorporated until they finally abandoned the business. 

This motion to amend was refused by the Court and the bill 
dismissed, and complainants except to this decision. 


Cozs & Hunt; Stanrory, for plaintiffs in error. 
T. R. R. Cosnr, for defendants. 
By the Court.—Bennine, J. delivering the opinion. 


Fl.) Ought the amendment to have been allowed? It 
ought, if the allowing of it would have made the case of the 
plaintiffs a case entitling them to the relief for which they 
prayed. 

Let us consider the case, therefore, as though the matter 
of the amendment made a part of the bill. So considering 
the case, the question will be, whether the bill would contain 
any equity ? 

The plaintiffs are creditors of a corporation—“ The Iab- 
ersham Tron Works & Manufaeturing Company’’; the cor- 
poration is insolvent; the defendants are the persons who 
were the members: of the corporation 
the plaintiffs seek, from those persons, satisfaction of the de- 
mands which they hold against the corporation; and they « 


at its contmencement ; 


Ip 
so on three grounds. 

These ure as follows: 

1. They say that before the commencement of the existence 


the corporation. the persons who afterwards became the 
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members of the corporation, and of whom the defendants are 
@ part, were a joint stock company pwning three thousand five 
hundred acres of land that had on it an iron foundry, forges, 
saw and grist-mills, &c. and that had cost them $20.000; 
that they agreed to consider this property as consisting of 
two hundred shares or parts, each of the value of one hundred 
dollars, and then divided out the shares among themselves in 
certain proportions ; that they then collected from themselves 
$2.000, by a ten per cent. assessment on the estimated value 
of the shares, and applied the money to the improvement of 
the property ; and that after the corporation came into exis- 
tence, the corporation paid back to the members of the com- 
pany this sum of two thousand dollars. 

2. The plaintiffs also say that this joint stock company, before 
it was converted into a corporation, went in debt to yarious 
persons to the amount of $4.000 or other large sum, in put- 
ting improvements on the property, and that after it was con- 
verted into a corporation, the corporation paid off this debt. 

5. The plaintifis lastly say, that the members of this joint 
stock company, in their application to the Legislature for a 
charter, “represented to the said Legislature their capital, 
means and property as follows, viz: ‘whereas a company has 
been formed for the purpose of establishing extensive manu- 
factures of various kinds, in the County of Habersham, in 
this State. and especially for the purpose of smelting and 
working of ‘ron, making castings, nails and bar iron; and 
have, for these purposes, purchased an extensive body of land 
and water power in that county, and have now a large foun- 
dry and other machinery in actual operation, and have asked 
to be incorporated with such privileges as may enable them 
to increase their means and to extend their operations, not 
only in the various manufactures of iron, but to those of cot- 
ton, wool, hemp, flax and other articles essencially useful and 
necessary. "" And the plaintiffs say that so much of this 
representation as stated that said company hats: large foun- 
dry in actual operation,’ was false; and they “charge” as 
follows: “that it required the sum of two thousand dollars, 
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or some other large amount of money, to put the said foun- 
dry in actual operation, and which necessary sum nor any 
part thereof was ever paid into the coffers of said company ; 
and though said foundry was afterwards put “in actual opera- 
tion,’ the same was done by the proceeds of credit obtained 
from your orators, or other creditors at present unknown to 
your orators.”’ 

The plaintiffs do not say whether the debt created by this 
‘‘eredit” thus obtained was ever paid by the corporation, or 
whether it still remains standing against the corporation. 

And the plaintiffs state some matters which are perhaps 
pertinent to each of these three grounds, as the matters set 
forth in the part of the bill, which is as follows: ‘ And your 
orators charge that they felt assured by the act of incorpor- 
ation aforesaid, and the character of the associates aforesaid, 
that they possessed, at the time of their application for, and 
organization under the charter aforesaid, untrammelled by 
any claim or claims thereon, all the capital of lands and pro- 
perty set forth in said act of incorporation; and that your 
orators extended credit to them from the confidence they had; 
that it was the plain intent and meaning of their act of incor- 
poration, that they did then, and should possess, all the pro- 
perty and means so represented to the Legislature, free of 
any liens thereon or of any debts due by them on account of 
the same.”’ 

The plaintiffs do not state in what the property, the capi- 
tal of the corporation, consisted. They seem to proceed, 
however, upon the assumption that it consisted of the land, 
foundry, &c. aforesaid. 

They do not state how the corporation acquired its title to 
this property ; whether by deed from the joint stock company, 
or by the operation of the charter, or by some other mode ; 
and, of course, therefore, they do not state how much the 
corporation paid for the property, or state whether the cor- 
poration was to have it at a specified price, absolutely, or at 
a specified price, with the understanding that the corporation 
was to pay the debts incurred by the joint stock company on 
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account of the property. From what they do state on this 
subject, they leave it to be inferred that the corporation ob- 
tained the property in some mode that imposed on it a lia- 
bility to pay the debts which the joint stock company owed 
on account of the property. What they state is, that they 
supposed that the property, when it came to the hands of the 
corporation, was free from lien, free from debts-—was untram- 
melicd, &«. This is impliedly to say, that the property did 
not so come to the hands of the corporation, but that it came 
incumbered—came subject to lien—subject to debt, or at 
least, is to say, that by virtue of some understanding between 
the joint stock company and the corporation, or by virtue of 
the charter, the corporation was to pay the debts which the 
joint stock company had incurred in improving the property. 

The prayer of the bill is, that the defendants may account 
to the plaintifis for the $2.000 paid by the corporation to the 
defendants in re-imbursement of the $2.000 assessment; for 
the $4.000 paid by the corporation in discharge of the debts 
which the defendants owed to various persons as aforesaid ; 
and for the $2.000 which the corporation had to advance to 
put the foundry in actual operation. This is the substance 
of the case of the plaintiffs. Is the case one that entitles the 
p'aintiffs to the relief they pray for ? 

And first, are they entitled to an account of the $2.000 
paid by the corporation to the defendants, in satisfaction of 
the $2.000 owed by the joint stock company to the defend- 
ants for their advance of that sum to the joint stock company 
on the ten per cent. assessment made on them by that com- 
pany? 

Aud the answer must be, that they. are not, provided the 
corporation was bound to pay the $2.000 to the defendants, 
and the defendants were guilty of no fraud of any sort to- 
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the corporation was to pay the debts of the joint stock com- 
puny incurred in improwey the property, then the corpora- 
tion was bound to pay the $2.000, for the joint stock company 
owed its members that sum for money advanced to it by its 
members, and applied by it in improving the property. 

And we are bound to presume that the corporation did 
take the property on these terms. 

We are bound to presume this from what the bill says, as 
well as from what it fails tosay. The bill speaks of the pro- 
perty as being trammelled—hceing subject to lien—being sub- 
ject to debts. This is what it says. It fails to say anything 
as to the particulars of the mode by which the corporation 
acquired title to the property from the joint stock company. 
It fails to say that the joint stock company did not require, 
as a condition of yielding to the corporation its place, as 
owner of the land, that the corporation should take the place 
with the burdens of the place, as well as with the benefits. 

We are also, perhaps, bound to presume this from the char- 
acter of the charter. ‘The charter is such as, perhaps, to jus- 
tify an inference, that it was the intention of the parties to 
it—the Legislature and the corporators—that it, by itself, 
should convert the joint stock company, with all its rights 
and all its liabilities, into the corporation. The preamble, 
especially, seems significant in this respect. See Colquitt 
et al. vs. Howard, (41 Ga. R, 562.) 

Fines result is, that the corporation was bound to pay the 

2.000 to the defendants. 

— ere the defendants guilty of any fraud, of any sort, to- 
wards the ph aintiifs, in respect to the corporation’s liability 
to ‘pay the 82.0007 Did tho defendants deeeive the plain- 
tits im any way, In respect to the corporation’s liability to 
pay the $2.0007 


And this qucstion resolves tiself into this: did the defend- 

nts tell the plaintiffs, expressly or impliedly, that the cor- 

poration was not liable to pay the $2.000? see ts IS 10 ‘i 
timation in the bill, that the defendants expres told th 


plaintiffs this-—-none that they impliediy told a. > plaintiss 
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this ; i. e. none that they stood by secing the plaintiffs giving 
credit to the corporation, on the faith that the corporation 
was not liable to pay the $2.000; and yet, failed to tell the 
plaintiffs that the corporation was liable to pay the $2.000. 
The bill does not say that the plaintiffs ever even made an in- 
quiry of the defendants or of others, as to the liabilities of 
the corporation. It docs not even say, that at the time when 
the plaintiffs were extending credit to the corporation, the 
defendants knew that the plaintiffs were doing so. What 
does the bill say? It says that the defendants, before they 
were incorporated, made a representation to the Legzslature 
that amounted to a fraud on them, the plaintiffs. This rep- 
resentation I have quoted. It consists, simply, in what is 
contained in the preamble of the charter. And, as to all 
particulars about this representation, the bill is silent. It 
does not tell whether the representation was made by all the 
defendants in a body; or by each defendant separately ; or 
by some acting for all; or, whether it was made to the mem- 
bers of the Legislature severally ; or to the members a8 a 
legislative body; or to some committee of the Legislature. 
And the representation, such as it is, was made, not to the 
plaintiffs, but in the language of the bill, to “the Legisla- 
ture.” A representation so made, must have been made to 
influence the action of the Legislature only; at least, it could 
not have been made to influence the action of the plaintiffs, 
to induce the plaintiffs to credit the corporation for the sums 
they are now suing for; because the representation was made 
long before the credit was given; was made at a time when 
the persons making it could not foreknow whom the corpora- 
tion, if created, would apply to for credit. 

And the representation, considered as made to the Legis- 
lature, does not say that the capital of the corporation sought 
to be chartered, was to be of any specified value; nor could the 
Legislature have understood that the capital was to be limi- 
ted to this value or that; for all that the charter says on the 
subject is, that the capital was not to exceed $600.000. That 
it might be any amount less, is the plain implication. The 
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representation does not tell the Legislature that the land, 
with the foundry, &c. upon it, freed from all liability to an- 
swer for debts contracted in repairing or improving the foun- 
dry, &c. was to be the capital. If the preamble, which em- 
bodies what the bill says was the representation, taken in 
connection with the rest of the charter, authorizes the infer- 
ence that it was the intention of the parties to the charter 
that the joint stock company should, by mere operation of 
the charter, be converted into the corporation, it certainly does 
not authorize the inference that the conversion was to take. 
place with respect to rights, and not with respect to liabili- 
ties—with respect to what the joint stock company owned, 
and not with respect to what it owed. See Colquitt et al. vs. 
Ho vard, (AL Ga. BR. 562.) 

In short, it does not appear that the defendants ever told 
the plaintiffs that the $2.000 was not to be paid by the cor- 
poration, or ever did any thing from which a right resulted 
to the plaintiffs, to infer that the $2.000 was not to be paid 
by the corporation. And therefore, it does not appear that 
the defendants ever perpetrated any fraud on the plaintiffs, 
with respect to the corporation’s liability to pay the $2.000; 
for such a fraud could be perpetrated in only those two ways. 

Nearly everything that has been said about this assessment 
affair may be said, mutatis mutandis, about the other affair, 
viz: the payment by the corporation of the debts of the joint 
stock company, ‘to the amount of $4.000 or other large sum. 
And therefore, the bill does not make out a case of fraud 
acuinst the defendant, as to that affair. 

Nor need anything more be said on the third ground of the 
bill—the misrepresentation to the Legislature. Admit it to 
be true, that the foundry was not in operation, though the 
defendants stated that it was; yet, who can say that the Le- 
gislature would not equally have granted the charter, had the 
precise truth becn told it with respect to the condition of the 


foundry 7 


‘has never complained of the misrepresen- 
‘State. And if they do not complain, who 

















856 SUPREME COURT OF GEORGIA. 


Sisson et al. vs. Matthews et al. 








can complain? Certainly not these plaintiffs, for- the mis- 
representation was not made to them ; nor was it made to 
influence their conduct. 

It is thus seen, that there is no equity in any of the grounds 
on which the plaintiffs rely. 

This will also be scen, if the following be a true statement 
of the facts of the case, viz: the joint stock company bought 
the land, with the foundry, &c. for $20.000, as and for their 
capital—a capital to be rated at the value of $20.000. They 
then converted it into a stock of two hundred shares, valued 
at $100 each; and therefore, at $20.000 in the whole. They 
then borrowed from their members ten per cent. on their 
shares, making a sum eqtal to $2.000. This sum they spent 
in improving the property. They also went in debt, say 
$4.000, for further improving the property. The property, 
with these sums spent upon it, became of the value of $26. 
000; that is to say, became worth $6.000 more than it was 
worth when they made it their capital. They then paid their 
members the ten per cent. which those members had ad- 
vanced to them, not by parting with any part of the property 
thus improved, but by money raised-by the sale of twenty new 
shares of stock which they created. They then accepted the 
charter—a charter which probably contemplated that the 
capital stock of the corporation was, at the beginning, to be 
precisely the same as the original capital stock of the joint 
stock company; that is to say, was to be the land, &c. valued 
at $20.000, in two hundred shares of a hundred dollars each. 
The result was, that the corporation, at the moment of or- 
ganization, had a capital of $26.000, instead of the capital 
the Legislature thought they would begin with, viz: $20.- 
000. But upon this there was a charge of the $4.000 spent 
in further improving the land, &c.; so that the clear capital 
was only $22.000. At the moment of organization, then, the 
corporation had a capital of $22.000, and enough besides to 
pey the charge upon that capital; and therefore, had $2.000 
more than the Legislature expected them to have. After- 


wards, the corporation paid the charge upon the capital, viz: 
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the $4.000. Now if these are the facts of the case, is it pos- 
sible to say that the corporation was guilty of any thing 
wrong, whether as it respects the State or as it respects these 
creditors? Could it harm-either, that the capital of the cor- 
poration was $2.000 more than the Legislature expected it 
tobe? I think not. . 

And there is much ix the bill going to show that these are 
the facts of the case. 

There is no telling, however, what another amendment may 
do. These plaintiffs sec to feel at liberty to vary their 
facts to suit the decisions of this Court. 

The judgment of the Court below is affirmed. 


‘yor #¥- JON 


























ABATEMENT. 
See Pleading. 


ADMINISTRATORS AND EXECUTORS. 


1. The Ordinary may rescind for fraud or improvidence, 
an order granting letters of dismission. ‘Till rescind- 
ed, it is binding. Collier vs. Cross 


2. Such an order is no prejudice to sureties. bid. 


2. Administrators may recover land of the heir, or a pur- 
chaser from the heir, without an order of sale. Bond 
vs. Watson 


4. Administration will not be presumed in favor of a 
trespasser. J bid. 


5. The Act of 1799 empowering executors and admin- 
istrators to make titles, is permissive only, and not im- 
perative. Chance vs. Beall 


6. The title of the heir obtained fairly by distribution, 
is good against a judgment subsequently obtained 
against the administrator. The Justices, fe. v8. 
Moreland 


7. A receiver ought not to be appointed cz parte to take 
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assets from hands of executor, unless a strong case of 
danger to the fund be made. Rogers vs. Dougherty. 271 


8. Fraudulent administrations not for the benefit of heirs 
or creditors, should be discouraged. Daniel vs. Sapp. 514 


9. Administrator, by public proclamation, may restrict 
the amount of land sold. Lce vs. Hester 


10. Ordinary may force administration on the Clerk of 
the Superier Court. Johnston vs. Tatum 


See Costs, 3. Injunction, 1. 


AMENDMENT. 


1. The Act of 1854, relating in part to the amending of 
pleadings, authorizes an amendment taking the form 
of a cross-bill. Canant vs. Mappin.......cs.sseesceees 730 


See Land Laws, 2. Pleading, 2, 3, T. 
APPEAL 


1. Lies from verdict on an issue on motion to establish 
lost papers. Taylor vs. Holland.......0.escccceeeeceeees il 


2. Is good, though costs are not paid; the Clerk is re- 
sponsible therefor. Crawford vs. Cate 


See, also, Lyncr vs. Jackson 


8. A failure to submit evidence is not conclusive that the 
appeal was frivolous. 


4. Jo grant damages, it must he frivolous and for delay. 
Hartridge vs. McDaniel 
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5. It is admissible to. show by Counse] why he advised 
it. J bid. 
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ARREST. 






1. A party submitting to an officer with a’ warrant is 
under arrest, though not actually deprived of liberty. 
Partey vi> DOH. 5555055. ERTS AAS 369 






2. Is legal of a witness previously under bail, when ca. 
sa. is issued. Marshall vs. Carhart, Bro. §& Co...... 419 







ASSIGNMENTS. 






See Husband and Wife, 1. Insolvent Debtors, 3. 





ATTACHMENT 













1. Is good, thcugh the officer omits to add “J. P.” to 


his name. Henderson vs. Pittman....cccccccccccccereces 735 










BAIL.” 





1. Affidavit by Attorney that plaintiff claimed that de- 
fendant owed him so much, sufficient. Hrek vs. Ode- 
ab PUI ite. eae os 0 Se Avecence uae’ Wie ncales 579 











BAILMENT. 


See Slaves, 1 to 4. Contract, 2. 






BANKS. 






See Corporations. 







BASTARDS. 





See Marriage and Divorce, 4. 
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BRIDGES. 


See Courts, 3, 4. 


CERTIORARI 
1. Stops the case at the stage when it is served. T'ay- 


2. Lies to Justices trying a forcible entry. Id. 


8. Affidavit supported by answer of Justices will be sus- 
tained, though originally deficient. Id. 


4. In forcible entry case, no bond for “ condemnation 
money’ necessary. Id. 


5. Act of 1850 applies only to Justices’ Courts. Td. 
CHARGE OF THE COURT. 


1. No error to tell the Jury that they are not responsi- 
ble for effect of verdict. Jesse vs. The State.......4. 


2. Nor error to be emphatic as to form of verdict, if no. 


bias shown. Td. 


3. It is error to tell the Jury they are bound to find one. 


way, Wlicu evidence is conflicting. Scott vs. Winship. 

5. Such charge is erroneous in a criminal cause, if the 
facts are consistent with the hypothesis of innocence. 
Hills vs. The State 


6. If the Court forgets to’ charge on a’ request. and 
Counsel fail to call attention thereto, it is waived. 
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8. And must be construed in reference to the facts of 
the case. Cohron vs. The State.....cccrcccccccsccccees 752 






CLAIMS AND CLAIM CASES 






1. In attachment, may be interposed at any time before 
sale. Simmons ve.” Benmett...:.... 8.0 Sisal eae ee ta ecee 









2. The person holding the legal title may claim wherever 
the equitable interest may be. Batley vs. Brockett... 148 









3. Property of wife and children should not be subjected 
to payment of the debts of husband, because the pro- 
per party has not claimed. Jd. 







4, Sheriff’s returns on fi. fa. not conclusive against 
claimants. Gray vs. Cole et dl.....ccsccscccsereeceeeeeee 204 






5. Sayings of defendant six months before the debt was 
created, admissible against plaintiff in fi. fa. Horn 
te, Bote f Badin. .cccccisscize jveistucwtidutsteterecesl 
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6. Judgment against defendant in fi. fa. establishing. 
copy deed, admissible for claimants. Anderson vs. 






7. Where the transaction is between relatives, the bona 
fides of the transaction is of vital importance. Scott 
00, WN, noes. cn gigi es coqenestauis shett Megane tagtioed 429 






8. That the defendant tried to run off the property, is no 
evidence against the claimant. dred. 






CONSTITUTIONAL LAW. 






1. The Legislature may authorize the Ordinary to grant 
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guardianship of a minor living out of the county. 
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1. Refused where agent acknowledged service and party 
failed to prepare his defence. Brown vs. Winship... 693 


CONTRACT. 


| 
I 
| 
| 


1. Landlord cannot recover rent for a house let for the 
purposes of prostitution: Aliter, where he simply 
knew it might be so used. Ralston vs. Boody......... 


2. The mere fact of taking home a hired slave to nurse 
him while sick, is not annulling the contract. of hire. 
Dea ete Fare Msiiins iste sisete vkescsnesssyheseceessceceaass j 
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CORPORATIONS. 


1. In a suit against a stockholder in a bank, the trans- 
fer book is evidence. Robinson vs. Bealle............ 





2. The-directors are liable for an ‘‘excess’’ of. issues ; 
and the billholder, by releasing the directors, releases 
the stockholders. bid. 


3. Such liability of the directors is joint. J did. 


4. Settling with one stockholder is immaterial to the 
others. bid. 


5. An act of the cashier, khowr to and ratified by the di- 
rectors, binds the bank. J ded. 








INDEX. 865 


i 

6. To enable creditors to render stockholders liable for 
fraud, they must show that they gave credit, or some- 
thing said or done by the members, amounting to a 
deceit. Sisson et al. vs. Matthews et al........cc000e- 848 







7. Municipal corporation is not liable to be sued for an 
error in judgment committed by the mayor and coun- 
sel, in refusing to grant a retail license. Duke vs. 
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1. In Supreme Court prescribed. reeman and Wife 
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2. Constable is entitled to fee for return of no property, 
but he cannot keep it out of money collected on other 
fi. fas. Chapman 08) SmitEs 202055. iitecvi vas saeee 572 
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& 
3., Executgys and administrators are not liable to costs 
as plaintiffs, where the action is brought upon a con- 
tract entered into by deceased, or for a wrong done in 
‘his lifetime. The Justices vs. Haygoodwie..... ccc. 847 


COURTS. 









1. Minutes are valid though not signed. ° The Justices 
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2. Need not show the place of sitting. dzd. 


3. The Justices of the Inferior Court'may contract for 
bridges by parol. bid. 










4. But must act as a Court, not separately. The: Gov- 
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CRIMINAL LAW. 
















1. Reasonable doubt, ground for acquittal. Jesse vs. 
T he State... :...0++ 156 


2. Jury cannot go beyond the proof to raise doubts. 
Id. 






8. If two are jointly indicted and sever, one may place 
a demand for trial on the minutes. Winkle vs. The 
M00 02055 viiglobesie jaitnsnabttamerederiiilectd Gereceeesee 666 








4. A plea entered by mistake on the wrong indictment 
may be corrected, though entered on the minutes. 
Davis vs. The States... ...1.000000 Mikiate<goree <cccyhnaseetiel 674 


5. All cases must be tried under Act ef 1856, whether 
offence “was committed before or not. Reid vs. The 
I i ake sn tre. went lp silitiipn dn Chllbin Aap Meais acca Mainides «Paka 


See, also, Batley vs. The State.......0..... shea 


6. Every killing must be presumed to be felonious, until 
the contrary is shown. Cohron vs. The State......4. » 152 


7. When tho only evidence is defendants’ own confessions, 
the Jury must weigh them, and believe as much as 
they deem to be true. Jd. 






8. If the Petit Jury return a malicious prosecution, the 
Court has no power to relieve the prosecutor from 
CODE. ~ FRCOOE US, TL RE MOUND. bn cceccn eve csoctcscesgeBccsee 839 


9. The offence of riot, as defined inthe Penal Code, con- 
stried. Jd 
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DAMAGES. 


1. In action for mesne profits of ‘ferry landing} the re- 


ceipts of the ferry, deducting costs and expenses, is 
proper in estimating damages, especially against a 
trespasser. . Avereti.vs. Brady 


2. If profits are increased by improvements, the Jury 
may deduct them. Jd. 


See ew. Trial, 9. 

DEBTOR AND CREDITOR. 

1. If they agree that a third person shall be substituted 
as debtor before the debt is due, the original debt is 
extinguished. | Brown vs. Harris 

2. Iftwo of three debtors have paid their share of a joint 


debt and the creditor releases the other, these two are 
discharged. Campbell § Co. vs.. Brown 


See Fraud. 


' DECEIT. 


1. Fraud, aswell as damage, is necessary to sustain the ~ 


action. Bennett vs. Terrilli...ccccccccccccccccccteceececce 


2. The representation must be certain, and made to the 
plaintiff or his agent. Slade vs. Little 


DEED 
1. Made in pursuance of bond for titles is not void, 


though there be adverse possession at the time. -West 
vs. Drawhorn f Holt 


83 
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< 
2. Bill of sale unattested.is presumed to be executed on 
day of its date. Scott vs. Winship 


3. A limitation determines the estate without entry or 
claim. Aliter,as to a condition. Norris vs. Milner. 563 


4. A stranger cannot take advantage of the breach of a 
condition in a deed. . Id. 


x 


5. Effect of the words “more or less.’ Lee ws. Hester. 588 


6. A deed to “A of a negro girl during the life of <A, 
and then to her bodily heirs, and if the said A should 

die without issue, then over to her brothers and sisters 
alive at that time ; and if dead, to their childran,’’ the 
limitation over is good. Jomes vs. Jones. .és.cesecees se: 699 


See Lstoppel, 2. 


DEMAND. 


1._A request to pay amounts to a demand, whatever 
may be the response. Burkhalter vs. Bulloch 256. 


DEVISE AND LEGACY. 


1. Legacy is not subject to seizure and sale'till executor 
assents, or all claims of higher rank cease to exist. 


Suggs vs. West & Worrill 


2. A devise that the “whole of my estate, real and per- 
sonal, shall remain in possession of my wife during 
life or widowhood, and for her to have the free use 
and occupation thereof, together with the profits aris- 
ing therefrom,” gives the wife the use and profits of 
the whole estate: 2d. To give her the crop on hand 
at'the time of her death less the expenses of the year 








INDEX. 369 


‘and the support of the negroes and stock, 3d. And 
includes only profits after testator’s death. Murphy 
v8. Murphy........ s+. gscedsovieg Medan ihiskeeiasaeues .. 549 


. A devise toS during life, and then to her bodily 
heirs, gives an absolute estate. Jones vs. Jones 


. A bequest of “all the negroes and effects” which tes- 
tator might receive from his father’s estate does not 
pass his share of money arising from land sold for dis- 
tribution after his death. Shivers vs. Latimer........ 73T 


. G-gave three-fourths of his estate, including negroes, 
to his three. grand-children, and $500 extra, ‘and 
more if required,’’ to one of them to defray the ex-. 
pense of his raising and education. He left. it. to the 
discretion of his executors, whom he nominated to 
“carry his will into full effect,” whether to hire out 
‘the negroes or purchase Jand and work them: Held, 
that these were personal trusts to the executors, and 
that the guardian of the grand-children could not re- 
cover this property. Willingham vs. Bentley........ 


. When there is a subject that fits and satisfies a de- 
scription in every particular, and there is another that 
‘does not fully satisfy it, the presumption is, that the 
former, and not the latter, was intended. Booker vs. 
DIOR 5. 40. cov osseccan cessecesneccsvecesthovassensuatnangaley 786 


. Money, notes, &c. may be leftin remainder. Thorn- 
Sate MEs * FR ie cerescisvescistetenulens snebengiee 2.:. T92 


. The gift of the whole estate includes money. Jd. 
. A direction for the sale of the estate after death of 


life tenant, does not prevent money from passing te 
remaindermen. Id. 
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10.. Policy and Law of Georgia as to entails. Gray vs. 


11. Whatever words will, by the rules of English Law, 
create an estate tail of realty in Georgia, create a fee 
simple, both as to realty and personalty. Id. 


12. A legacy of slaves to two daughters, ‘and should 
Jane and Sarah, or either of them, die without an 
heir begotten of their bodies, then their part or parts 
to be equally divided between Polly Morrison, my said 
sons and the survivor :’” Held, that the limitation over 
was void. Lumpkin, J. dissenting. Id. 


13. Testator lends his whole estate to his wife, and on 
her death or marriage, disposes of the whole, dividing 
it into three parts and giving one-third to his brothers 
‘and sisters, naming them, among others, Cheadle 
Burch. He farther provided, “if either of my broth- 
ers or sisters should decease, leaving no child or chil- 
den, then and in that case, my will is, that their part 
of said legacy be equally divided betwixt the whole of 
my brothers and sisters.” Cheadle Burch was dead 
when the will was made: Held, that his children took 
his share by implication. Burch vs. Burch 


DISCOVERY AT LAW. 
. The failure of nominal parties to answer is no ground 
for djsmissal. Bridges vs. Nicholson 


DIVORCE. 


. A verdict for libellant does not vest the property so 
as to set aside the claim of creditors. Jackson ve. 


Slew, re srseee renee eens Oa ee wuts iatinne 120 








INDEX. 871 


2. The Jury may award the property to each or both. 
dd. ' | 


See Marriage and Divorce. 
EJECTMENT. 


1. No recovery can be had on the demise of a person 
dead at the trial. Bond vs. Watson........ Keesieeeuabia 135- 


2. Nor of a person having no title at the commencement 
of the suit. Jd. 


3: Au ‘administration will not be presumed to support 
the title of a trespasser. Id. 


See Limitation of Actions, 3, 4. 
EMBLEMENTS. 


1. Tenant for life is entitled thereto. Thornton vs. 
Burch 


2. This doctrine does not extend to negroes used in ag- 
ricultural pursuits. Jd. 


EQUITY. 


1. Specific performance is granted, as of course, of a sale 
of land in writing, certain, fair, and for an adequate 
consideration. Chance vs. Beall........cccccecececseeee 142 


QW ill not~ Equity grant compensation for improve- 
ments in cases of possession from mutual mistake ? 


Ky cel ug. WR Cbj oso Mh os ieee cack de ate vob ecoawmineescbaccess 190 


3, Will not restrain a ease at law where the remédy is 
adequate. Westfall vs. Scott, Carhart § Oo.....00000+6 238 
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4. Will not relieve a party from his” own Wwant'of ‘dili- 
gence and caution. Castleberry vs. “Scandrett... 












5. Will not aid one relying ona forged dond eabilas 
least he has cleared himself of all-connection with the 
forgery. » Whittington vs. Summerall........ésséeeyee- 345 





6. Where a bill is filed to let in an equitable defence to 
an action at law, it may be-filed. in the. county where 
the action is pending. Kendrick vs. Whitfield........ 







7. If want of jurisdiction is apparent on the bill, itis too 
late to object after answer. Id. 













8. A party seeking to correct a mistake must offer to do 
equity... Boyce'ns. Watson........0copchesiecgivecscosgivesse 51T-: 






9. A misrepresentation not acted on is no. ground for 
equitable relief. ben 






10.-A misrepresentation as to quantity of river land 
overflown at the time of purchase, and a material item 
in the sale, is ground for relief. Gaulden,vs. Shehee. 582 






11. The power to restrain a nuisance, used. only im cases 
of necessity, where the evil’is certain, and notfavored 
where the alleged nuisance has a tendency to promote 

the public convenience. Harrison vs. Brooks........+ 5387 















12. The answer of a defendant in equity, making ad- - 
missions against himself, is sk his -co- ‘defey- » 
dant. Carithers vs. Jarrell....2.0...54.5. one ETP ae 842 







, * 
13. A misrepresentation as to a matter equally open 
» to both parties,is no ground for relief. _ Payne vs. 
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14. Difference between bills to perpetuate testimony and 

de bene esse, and the origin of each. Bookervs. Book- - 
15. In what cases the former will lie. Jd. 
See Administrators, fc.7. Grants, 2. Injunction. 

EQUITY PLEADING AND PRACTICE. 

1. A complainant in Equity may dismiss his bill at any 

time, if defendant is not prejudiced. Hammond vs. 


Dies leliiccn chee aisian Suinidncidibeatiba cities iden 29 


2. The Court has a discretion in granting time for filing 
exceptions to answers. Id. 


3. A party will not be heard who has no interest. West- 
fall vs. Scott, Carhart £ Co 


4, Cross-bill unnecessary, if relief can be had by an- 
swer. Bulloch vs. Brown 


5. If two are necessary defendants and live in different 
counties, the bill may be filed in either county. Wade 
vs Powell 


6. Rules as to bills to perpetuate testimony, and how 
and when amendable. Booker vs. Booker 


See Amendment, 1. 


ERROR. 


1. Writ lies to a refusal to allow an appeal, though a 
motion for new trial is pending. Taylor vs. Holland. 11 


VOL. xx-110 
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ESCAPE. 


1. Rescue by a mob is no defence to an officer having a 
party under final process. Abdott vs. Holland 598. 


2. The county is not liable for an escape caused by the 
insufficiency of the jail, though the Sheriff may have 
been made liable therefor. Haygood vs. The Justices. 845. 


ESTOPPEL 


1. Does not apply; unless there be injury resulting from 
the act or declarations of the party. Goodwyn vs. 
Goodwyn 


2. The recital of the payment of the purchase money in 
a deed is no estoppel. Harwell vs. Fitts 


EVIDENCE. 


1. Toa plea of no partnership, judgment on contracts 
prior to the date of the alleged partnership are inad- 
missible. Collier vs. Ciross 


2. Pertinent facts should be submitted to the Jury. 
Walker 10: Babertesccnciccncevcecnwwvnmnnsideion 15 


3. Voluntary confessions by a slave are admissible. 
Rafe (a slave) vs. The State 


4. Objections not made are waived. Bond vs. Watson. 135 


5. If the record shows no specific objection, any may be 
urged in Supreme Court. Jd. 


6. A question being over-ruled as leading, does not pre- 
vent the witness from testifying on that point. Hets- 
ler va. The State......00 sinas an sabhene skasueaceaen eed 
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7. The manner of a witness is proper for the considera- 
tion of the Jury. Jesse vs. The State 


8. Not escaping is equivocal evidence of innocence. Jd. 


9. Jury may consider as evidence a return on a fi. fa. in 
evidence before them. Gray vs. Cole 


10. The best evidence must be obtained. Robinson vs. 
Bealle 


11. Ona question whether a cashier had certain powers, 
other acts of a similar character done by him are ad- 
missible in evidence. Id. 


12. A writing with a witness ought not to be admitted 
until the witness is examined, although it is alleged 
and sought to prove it to be spurious. Stamper vs. 


Dies scansnserapatyennscnisssontscxiainentannseuontanieiaalin 312 


13. Individual members of Inferior Court are compe- 
tent witnesses on a mandamus vs. the Court to compel 
payment for a bridge. The Justices vs. House 


14. A work may be valueless, though the doing the 
same cost money. Hence, proof of the latter does not 
show the former. Zhe Governor, gc. vs. The Jus- 


15. Books are admissible only because no better evi- 
dence exists. Slade va. Nelson......s.sssecceccereeseeees 365 


16. Presumptions of law and of fact may be rebutted by 
evidence. Bryan vs. Walton... cceccrecevecsees oouegung 480 


17. General reputation, reputed ownership, public ru- 
mor, &c. is original evidence, and not hearsay. Id. 


18. Opinion of witness admissible when he states the 
foundation of facts. Id. 
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19. Ifa party has two titles, by will and by descent, 
and elects the latter, he will not be compelled to pro- 
duce the former, nor will evidence of its contents be 
received. Id. 





20. An irregular judgment may be evidence for many 
purposes. Id. 


21. The acquiescence of a community in the failure of 
an alleged free person of color to be registered, is a 
circumstance admissible to the Jury. Jd. 


22. Secondary evidence admitted by consent will not be 
withdrawn on motion. Norris vs. Milner..........0++++ 563 


See, also, Goodwyn vs. Goodwyn.....cssccceesceeee renee aes 600 
23. If a witness has been rejected through misapprehen- 
sion, the Court should correct the mistake. Goodwyn 


i A cctsnsnscrnnieniigee stecremnammnntianiedk 600 


24. Family statements inadmissible unless the party 
was present. Jd. 


25. Belief inadmissible unless accompanied by facts. Jd. 


26. A settlement attacked for mistake is admissible to 
show the mistake. Rogers vs. Mandeville.........004.. 627 


27. On an issue of payment of a fi. fa. defendant’s admis- 
sion against his interest admissible. Foster vs. Ruth- 


7 ap ag PET bronmnreriennde ienwinnsanendicnuiaten 676 


23. A promise in writing not to levy on land without con- 
sideration, is no evidence to show such a release as 
would let in a younger fi. fa. Id. 
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. 29. It is no objection to evidence as to hand-writing that 
the witness’ knowledge was obtained since thediffi- 
culty, or that means were used to obtain it, provided 
no suspicion, as to the party’s disguising his writing, 


ae ge | een ee 681 


30. Acts and declarations of conspirators is original evi- 
dence against all, but subsequent declarations are ad- 
missible only against the party making them. d. 


31. Proof of acts on the part of all to remove a material 
witness is admissible. Jd. 


32. Parol evidence is admissible to apply a description 
to its subject, and if the description be inaccurate, such 
part is to be rejected. Summerlin vs. Hesterly....... 689 


33. Unauthorized recitals in a Sheriff’s deed are no evi- 
dence. Jd. 


34. A general expression used by a witness, instead of 
repeating particulars, is admissible. Pope vs. Toombs. T62 


See Appeal, 5. Claims, 4, 5, 6. Discovery at Law. 
Deed, 2. Equity, 1,2. Fraud, 2,3,4. Garnish- 
ment, 1. Grant, 1. Interrogatories. Practice, 1, 2. 


EXECUTION. 


1. Presumption of satisfaction from levy, how rebutted. 
Born vt. Bota § Letten 2.00. ccsccsssvecasetieveataimmnaes 210 


2. If plaintiff in fi. fa. bids off land levied on by his fi. 
Ja. he cannot claim other money until he accounts for 


his bid. Grannies ve. Dect gs .coiassssessivistrersennevies 401 


3. May be assigned to the Sheriff. Hill vs. Hdmonson. 63T 
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4. Levy on realty is no presumption of satisfaction. 
POP, DOMME oi iiicdidiomiiiiiinds 676 


See Costs, 2. Devise and Legacy, 1. 


FEES. 


See Costs. 


FORCIBLE ENTRY. 


See Certiorari. 
FRAUD. 


1. If property is fairly purchased from a debtor in fail- 
ing circumstances, the creditors must refund the price 
before they can.re-sell on account of inadequacy, un- 
less the inadequacy amounts to a’fraud. Scott vs. 
Winship 


2. An agreement to retain possession after sale, even if 
invalid, may explain the possession. Td. 


3. Proof of payment of a valuable consideration rebuts 
the presumption from continued possession. Id. 


4. The presumption arising from the sale of all an insol- © 
vent’s property does not apply to one purchasing only 
an inconsiderable part. Id. 


5. The father’s holding for a child is not sufficient, if 
the possession commenced before the child’s title. 
Goodwyn vs. Goodwyn 


6. A sale to defraud creditors is good inter partes. If 
no-price is paid, however, an action will not lie. Jd. 











INDEX. 
GARNISHMENT. 


1. The onus of showing that a note was transferred to 
plaintiff before garnishment served, is on the plaintiff. 
Harvey vs. Mason .g Dibble.......ccccccceccccsceccccceecee 


GRANT 


1. Cannot be presumed from: forty. years’ possession 
alone. Daggett ve. Durdetic.:....0, ecccsesscssiececessens 


2. Mistake in, cannot be rectified by sez. fa. or bill. Me- 
Rlory ve. Rephe. .200siccincssescdiinvss Ajindessccevidtetpeduadect 


3. Cannot be attacked collaterally by showing that the 
Land Court was improperly: organized. halons v8. 


GUARDIAN AND WARD. 


1. Guardian may expend in education the accumulated 
profits of estate. Freeman and wife vs. Tucker....... 


2. The husband of a female ward may ratify acts of 
guardian in improper expenditure of money. Jd. 


3. If no fraud, mistake or imposition, settlement is bind- 
ing. Id. 


4. The returns are sufficient notice to the Ordinary of 
condition of the estate, so as to justify the guardian in 
appropriating a part to maintenance and education. 
Bool f 09. Bel fa..icsiasingtinede aiwnsgipodeanintipesaccsxsseees 


HUSBAND AND WIFE. 


1. A gift from husband to wife of all his property is not 


571 


795 


325. 
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necessarily void, because he subsequently contracts 
large debts. Horn vs. Ross and Leitch.........ssseeeee 210° 


See Claims, 3. Divorce. - Trusts, 3, 4. 
INFERIOR COURT. 


See Courts. 
; INJUNCTION 


1. Granted to restrain insolvent adm’r from collecting 
from distributee, to whom a larger amount was coming 
from the estate. Carter vs. McMichael.........cc.00e 96 





2. On ex parte application, the Courts will not grant at 
injunction ordering the party to perform an act. 


Thomas v8. Hawkins... y....csscesceeve sooee feist teinsinineniiil 126. 


3. On motion to dissolve, the answer is taken as true. 
It may impeach itself. Castleberry vs. Scandrett..... 242. 





4. If the answer denies the nuisance, the injunction will 
be dissolved—the party proceeding at his peril. DMy- 
GO ns ADM cise Centcs os tba cateasnnscie Chetadatened 350 7 | 

See, also, Harrison-vs. Brooks.......0ccscccscesssssesscece 537 


5. The Equity being denied, injunction dissolved. Bor- 
tng V8. POUMS.........ercrccrecrrccessreeesrrecescsceesesees 623 


See Equity, 11. Trusts, 8, 4. 


INSOLVENT DEBTORS. q 


1. Land is not exempt under the Act of 1841, unless 
the provisions of that Act as to survey, &c. be first 
complied with. Crow vs. Whitworth.......cssscceereseee 38 




















apa ae 


2. A grist-mill cannot’ be included th and land exempt. — 
Ia. 


8. A transfer of stock to N, with power to sell at auc- 
tion, and after applying the proceeds to pay his debt, 
the balance to C, and after paying his debt, to D, is 
void, under the Act of 1818. Norton ye. Cobb ¢ . 
eR... iciscencsne cpm cert a Msn si 44 


4, If the debtor owns only-ten acres of land in the coun- 
ty, the Acts of 1841 and 1843, requiring the Sheriff 
to admeasure, &c. do not apply. Rogers vs, Hawkins, 200 


5. Appearance at any time during the term is a com- 
pliance with the bond of defendant in ca. sa. Jones 
§ Rochford vs. Garrett.....cc0000 seceeeeesedeeegeceregeee QOD 


6. Only three things authorize imprisonment of a debtor : 
1, Failure to notify. 2. Refusal to, take oath. 3. 
Conviction of fraud. Failure to file ‘schedule is‘no 


ground. Mims vs. Lockett......csssscccsseseeeseves seats . 474 
7. Jury are to decide on sufficiency of schedule. a. 
8. The Act should be liberally construed. Td. 


9. Debtor may deliver up property under Act of 1811, 
after. giving bond for his appearance under the Honest , 


Debtor’s Act. Hening en ae ae ae 583. 
10. A Lawyer’s library is not exempt. Lenoir va. 
i scvcixigunecuctign tienen 596 
See Fraud. 
INTEREST. 


1. A stipulated hire for a negro is a liquidated demand, 
and bears interest. Roberts vs. Pri0r....e.ceseceeeeeee 561 


vou. xx-lll 


gf 





2. Liquidated and unliquidated demands defined. Id. 
INTERROGATORIES 


1. Are well executed, though the commissioners’ names 
are not inserted in the commission. Jordan vs. Rivers. 108 


2. Ariswer should be full, so as to meet every material 
thing. McNeil vs. Rosseau 


JUDGMENT 


1. Cannot be attacked collaterally. Bridges vs. Nich- 
olson : 


2. Void, if there was no process or waiver. Reynolds 


3. In motion to revive a dormant judgment, that it is 
still effective, is matter of defence. Id. 
4. Binds interest in partnership property. Dennis vs. 


5. Conclusive of the case till set aside. Cochran vs. 
Davis 


6. Whether a judgment is right or not, depends on the 
valuation set by the law on the facts proved. Pope — 
rs. Toombs 


See Adm’rs, fc. 6. Practice, 6. Sureties, 1. 
JURIES. 


1. Object of Act in relation to impannelling Juror 
Rafe vs. The State 





INDEX. 888 


2. Grand Jurors not of the term liable to serve on crim- 
inal cases. Jd. 


3. Act of 1856 constitutional. Jd. 


See, also, Jesse vs. State, 156. Reid vs. State... 


4. The Bath ace 40 die: Shedd Coke Gos net sehen te 
Jurors. Td. 


5. Juror maybe excused for deafness. Jesse vs. T he 


6. Act exempting certain firemen in Macon.not repealed 
by Act of 1856, about Jurors generally... Bloom vs. 
The State.......+ lasso ges lateonneestenpemmerigiarends 443 


JUSTICES OF THE PEACE © 


1, Removing from the district vacates his office. Hin- 
tom U8. Lindsay ......00eseveererecenseecsesercessvecsesse nee ere TAG 


2. Yet his acts are good and binding as an officer de 
facto, so far as the public and third persons are con- 
cerned, and cannot be invalidated in a proceeding to 


_ which he is not @ party. Id. 
LAND LAWS. 
1. Under the Act of 1854, the occupant’s affidavit was, 
that he held under D, and that D claimed title. D 


also filed an affidavit: Held, that they were insuffi- 
cient. Cardin vs. Standley 


2. They are not amendable. Jd. 


3. This Act construed. Poulan vs. Sellers 
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4. Title is evidence of right of possession. Id. 


5. Occupant’s affidavit should show a dona fide claim to 
the legal right of possession. Jd. 


See Grant. 


LANDLORD AND TENANT. 


See Contract, 1. 


LIMITATION OF ACTIONS. 


1. Since Act of 1854, new. promise must be in wens: 
Caldwell vs. Ferrell 


2. Riley vs. Griffin, (16 Ga. 141,) affirmed. Keel vs. 
Iv viasesctesetnn tennis nbaaiiieainae aii ceiniiabil diate dantbneien 190 


3. He who holds even under a forged bond for titles, 
does not hold adversely to the true owner, so long ag 
he believes it to be genuine, and the purchase money 
is not paid. But he does hold adversely if the bond 
was made by another personating the true owner, and 
made as his own bond. Stamper vs. Griffin........0++. 312 


4, One in possession, disclaiming title, holds for the true 


owner, until by declaration or otherwise he changes 
the character of his possession. Jd. 


5. A Statute of Limitations cannot bar before, its pas- 


age, and a reasonable time after should be allowed 
_ The Central Bank vs. Solomon 


6. The cutting of stocks and making of roads and cause- 
ways for four or five years, and then cutting firewood 
off an uninclosed lot of land, is not such adyerse pos- 
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Watts vs. | Gris- 


POSS OS SESH OEE EHHHEEHH HEHEHE HEHEHE TEETER SEHETEHEEEEE BEEEEE 


session as will support the Statute. 


See Partnership, 2. 







LIMITATION OF ESTATES. 






See Deed, 6. Devise and Legacy. 






MANDAMUS. 


See Pleadings, 5. 







MANUMISSION. 






1. A deed granting freedom to slaves, and reserving the 
contro] of them during the life of the grantor, and 

appointing trustees to carry them to a free State, is 

void. Hhornton vs. Chisholm...ccccccccecreccecscereds Seige 








MARRIAGE AND DIVORCE. 





. If the guilty party, being divorced a vinculo, gc. mar- 
ries again; he is guilty of bigamy and may be prose- 
cuted, but the second marriage is not declared void., 

Park 08. Barron sicececssesersesscenaseceages ee seseses FOB 










. The law is more regardful of nuptial than ordinary 
contracts; and persons incapg@ble of contracting gen- 
erally, may contract marriage. Id. 







3. Unlawful marriages are not void unless declared to 
be so. Jd. 








4. The issue in this case are not bastards. Jd. 
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MARRIAGE CONTRACT. 


1. Giving the entire estate and management to the wife, 
although it relieved the husband from accounting for 
the annual income, does not make that income liable 
to his debts. Park vs. Tennille 


MORTGAGE. 


1. Where several instalments are covered, a judgment 
of foreclosure may include an instalment falling due 
between the rule nis¢ and the rule absolute. Law- 
rence vs. Jones 


2. Until foreclosed, a younger fi. fa. can sell only the 
equity of redemption, unless the mortgagee abandons 
his‘lien and suffers the entire property to be sold, co- 
ming in for distribution of the proceeds. Except by 
agreement, the mortgagee cannot claim the proceeds 
of such sale. Harwell vs. Fitts 


See Trusts and Trustees, 1. 


NEW TRIAL 


1. Refused for immaterial evidence, no motion being 
made in the Court below. Collier vs. Cross 


2. Refused if evidence is sufficient to support the ver- 
dict. Mitchellvs. Addts0MN.........c0cseecsseseereees Senos 


3. Granted, if verdict is contrary to the evidence. Bond 


50 


Wy NINN 6 unisiilsecsistnssensinccmniieddiliada siaca ideale amare 135 


4. Refused, unless evidence strongly preponderates. 


NN, I icaicntiniaianides sinideaeasinaaa mands coma 190 
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5. Refused, though the Court made immaterial error, 
, plaintiff having no title. Id. 


6. Refused, when the verdict,is supported by the evi- 
dence. Dozier vs. Dozier 


7. Refused, unless “strongly against the weight of evi- 
dence,’ and supported only by ‘some slight evi- — 
Gonce.” Bhp 00. Witt .0.22cccssescseeserseseracasscnases 411 


8. Refused, when no errorin charge or‘in verdict. Scat- 
tergood vs. Findlay 


9. Excessive damages is a question for the discretion of 
the Court. Duffield vs. Tobin 


10. Refused, though evidence is very slight, if the cause 
is a very small one. Long vs. Lewis 


11. Refused, though illegal evidence be admitted to a 
point not contested. Cochran vs. Davis 


12. Granted, where verdict is strongly against the evi- 
dence. Bulloch vs. Cannon 


13. Refused, where two of the Jurors had previously sat 
on the case—the evidence strongly sustaining the ver- 
dict. Edmondson vs. Wallace 


14. Refused, where a casual remark is made to a Juror 
in the presence of the Court. Cohron vs. The State. T52. 


15. Refused, because a Juror is over 60 years of age. 
L bid. 
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16. Where the brief of the evidence is brought. before 
‘the Court for approval, and the Court adjourns the 
whole motion, it may be approved at next term.’ Pope 


08. FOODS. cciscscdccccoccaccoes eves Si savenel rae ee heen 


NUISANCE. 


See Injunction, 4: 
OFFICER DE. FACTO 


1. Defined, and the effects of his acts, and the mode of 
impeaching them. Hinton vs. Lindsay 


PARTNERS AND PARTNERSHIP. 


1. A creditor taking the individual note of one member 
after dissolution, in renewal of an old note, releases 
the other partners. Stone vs. Chamberlin ¢ Ban- 


2. The Statute of Limitations does not run, nor is the 

" demand stale againsta partner, so long as there.are 
outstanding debts due to or from the partnership. 
Hammond vs. Hammond... .cccccccccecccscsscsccssccsces 556 


3. Though the partnership isin debt, yet, the partner may 


take possession of the partnership property. Carith- 
Re 600.: Peat scence vwicsrevsmoverssdesavessidcosenperciass SER 


See Judgment, 4. 
PLEADING 


1. Non est factum must answer plaintiffs’ allegation. 
Plea that one of a partnership did not make, insuffi- 
cient. Collier v8. Crogs.. ........000see+000 
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2. Plea of partial failure, we ee 
time. Wall vs. McNeil... cccves coccybdbtbesecdece M00 


8. But dilatory plea cannot aa filed after a Py to the 
merits. Senivth: v8. niet bee --veee: B79 


4. ps on account does not lie for taking and selling 
plaintiff’s wagon without his consent. Spencer vs. 
FO Te 


5. County Treasurer mey-ddopt the return of the Infe- 
rior Court to a mandamis, and thus make it a part of 
the pleadings. Rogers vs,' Mindeoille.........-.000..00. 627 


6. Mere irregularities should:be objected to at the earli- 
est practicable moment. Bass vs. Winfrey 

7. A suit in short. form te reeover land, cannot: be: : 
amended by adding a coun: on demise of another plain- 
tiff. Dawty vs. ‘Hansell... Coed ed iececcvccedecccese 659 


PRACTICE (SUPERIOR couRT,) 


1.A Court would allow a wiitaess re-examined, when par- 
ties disagree as'to thé evidénce.. Jesse ve. The State. 156 


2. Also to explain evidence. Id. 


3. Duty of Court. as to controlling Counsel commenting 
on evidence. Gray vs. Cole 


4, A non-suit will not be awarded where there is suffi- 
cient evidence to authorize a verdict. Bryan vs. 


5. Cumulative evidence maybe introdueed in rebuttal. 
dd. 


VOL. EX-112 
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6. The Court, cannot compel all judgment ereditors to. 
join in a money rule. If notified, however,.they will 
be bound. Foster vs. Ruther ford......ccccersccessescees 668. 


T. An issue that the f. fa: of A is paid, having been found 
in favor of A, does not ~~ the right ‘peo one to a 
rule.absolute. Jd. + - 


See Hvidence, 19. 
. / 
PRACTICE (SUPREME COURT.) 


1. The Act of March 6th, 1856, applies to a-bill of ex- 
ceptions sued out on 20th March, 1856. Wedd vs. 


Hicks evececevecrecececsecees Seed pocecclecveveseseesce de debeee dees '° 613 


s & 


2. Parties and Courts must observe the terms of Supreme 
Court fixed by law. Gawldin ve. Shehees.....10. 6... 53L 


8. The Act of 1855-’6, making the bill of exceptions a: 
writ of error, is constitutional. Id. 


4, A defendant in error may insist on all the grounds 
taken in the Court below, although that Court placed 
its decision ‘on a single ground.. Pope vs. Toombs...., T62° 


PROCESS _. 


1. Issued to a Coroner de facto and executed by him, is 
good. Gunby, Daniel & Co. vs. Welcher & Carter... 336. 


2. The decisions, as to defects, do not opety to copy pro- 
cess. Cochran vs. » Davis Senstuees Seemed a benteuearsurteies 


See Judgment, 3. 
PROMISSORY NOTES. 


See Garnishment, 1. 
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REMAINDER. 


Bee Devise and Legacy, 7, 9. 


* RESIDENCE. 


1. If a single person boards and lodges four nights in: 
the week at'a house for the purpose of teaching school, - 
that is his residence under the Act of 1888. Hinton 


vs. Lindsay 
ROADS AND ROAD LAWS. 


1. A road may be discontinued without a petition. 
Thomas vs. Hawkins 


1. A delivery of goods ordered to.a common caftier is 
not a sufficient delivery, unless by usage or eustom. 
Loyd § Pulliam'vs.. Wright, Griffeth & Cosi.ns...9:.. 514 


2. A private undérstanding between a party and his 
Counsel constitute no part of 4 sale. Lee vs, Hester: 588 


. * Meng 


SAVANNAH © ‘*%* * 


1. The ordinance, as to ventilation of untenanted houses, 
does not make a landlord amenable where the lease is 
unexpired, though the house is unoecupied. Shields 
vs. The Mayor, §c 


SCHOOL ARTICLES. 


1, The liability of subscribers is several—not joint. 
Beth 00s. Peat s ccscecasssintivicsicsdiciveimutidenen we §=6386 
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SHERIFF. 


See Escape. Execution, 3. 


SLAVES AND FREE PERSONS OF COLOR. 


1. In absence of a contract, the hirer must nurse a 
sick stave.. Brooks vs. Cook......00 siinsitalaidas savieatiaraa 


2. Physician’s- bill is no set-off to hire. Id. 


3. Owner is entitled to all the insurance money, if he 
obtains policy on life of slave. Id. 


4, The owner, and not the hirer, is liable for coffin and 
burial expenses. Id. 


5. The status of the African in Georgia is such, that hond 
or free,, he has no civil, social or political rights, 


87 


-except those given by Statute. Bryan vs. Walton....,.480 


6. Under Act of 1819, slaves can be transmitted by de- 
seent to illegitimate children of free persons-of color. 
“ Descendants,” in that Act, means posterity to ‘remo- 
test degree. Id. 


7. One-eighth negro blood disables a person from con- 
tracting. /. 


SI . 


8. Every slave is presumed to be in his master’s posses- 
sion, and the fact that he is runaway does not raise 
the presumption that he is out of the county. Reid 
vs. The State 


See Contract, 2. Manumission. 
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‘SSURETIES 





1. Paying off a part only of a judgment, is not entitled. 
to the control of it. Bridges vs. Nicholson....... +00 90 






See Administrators, gc. 1. 





TAX AND TAX LAWS. 





1. A county tax, originally illegal and void, cannot be 
afterwards directed to another legalpurpose. Truett 
U8. The Justices, §0...0.crecececrsccccccconvcccessccccccesee | 










2. The VIII. sec. of the Act of 1804, giving action to 
informers, still in force. Payne vs. Coursey... y-.0- 585 










3. Fax Collector’s sale must be in the county where the 
property is. Rice § Williams vs Johnson......... coves 639 





TRESPASS. 





1. In action for mesne profits of ferry landing, the plain- 
tiff can rely on title to the, landing without showing ‘ 
authority forferry. Averett vs. Brady..s...ssessssneees 523 






See Damages, 1, 2. 






TRUSTS AND TRUSTEES. 






1. If one buys land and gives his note and a mortgage 
as trustee, the cestii qué trust need not be a.party to 
a proceeding to foreclose a mortgage. Wood vs. Nis- 
DD asics savnnidanahensancidannisanelatuesah tinea 








2. If the trustee fraudulently sells the property, the ces- 
éut que trust will not be confined to the actual amount 


peace. TAR 6, Bi sisiscsiscvicdiataiean ee 250 





3. A deed of trust for benefit of a wife, and making a 
naked trustee, gives the wife the right of possession. 
Wade vs. Powell 


4, If the husband or trustee wrongfully get possession, 
she may sue in Equity and get an injunction, if neces- 
sary. Id. 


VERDICT 


1. For “ principal,’ means principal sued for. Mitchell 
* Nile A vecceisniiecncovenesvssviiioniontn dewthoanseesinues 


2. By consent, is not necessarily vicious; may be at- 
tacked for fraud. Jackson vs. Stewart 


WILL. 


1, Due at my death to H, $2.500 from the general fund 

of my estate a8 a gift.” Signed, “L” and annexed 
this condition: “The condition of the above is such, 
that whereas for the fidelity and obedience, as well as 
the ‘natural love and affection that I have for my 
daughter H, I donate in the above manner what I de- 
sign for her at my death. Given under my hand and 
seal,” &c. and signed, “L’’: Held, this is a will. 


hintin vs. Yancey 


2. Ifa person has capacity to make a will, and a paper 
is read over to him as his will and he signs it, the pre- 
sumption is, he knows its contents; but this is not con- 
clusive. Gaither vs. Gaither........ neciabeceuninninion 709 


3. Where a will bequeaths largely to a father, in whose 
house deceased resided, to the exclusion of his wife, 
on an issue by the wife that it was procured by undue 
influence, these facts should be considered by the 
Jury. Id. : 
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4. Testator need not be “able to criticise accurately 
the terms and provisions of the will or the estates cre- 
ated thereby.” Id. 






See Devise and Legacy. 






WITNESS 






1. May explain inconsistent statements, and may be sup- 
ported by proof of consistent statements. Jesse vs. 
Phe MAG. ...sesisisecescrescectoccensscsiquccnssasessononmenie 






2. Swearing to an affidavit which is untrue, without know- 
ing its contents,,is net worthy of credit. Id. 






3. Incompetent, if interested in the event. The Gov. 
Ge. va. Phe Fegaticetiess.ys0:ccacesceocsesgocesecegeencocsesie 359 





4. A trustee liable for cost is interested. Shannon vs. 
PMG oss crcvssecsessderccsseiscnencess bisa eins dade digi amis 













5. It matters not that the interest arose since the com- 
mencement of the suit. Jd: 





6. Competent, if mterest is equally balanced. McNeil 
00 BONN isis cccesvscsicnnsanxiecsiocentenniamanunenemnnes 










7. Cannot be impeached by impeaching his memory. 
Goodwyn v8. Goodwyn.......s00 hedveneunpninateddiaaninen 600 






8. Justices of Inferior Court competent on a mandamus 
vs. County Treasurer. ogers vs. Mamdeville....... fee 






9. Incompetent, if testimony increases a fund in which 
he is to participate. Foster vs. Rutherford.........++ 






Evidence, 13. 





See Arrest, 2. 


